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Mr. KasTenMErER, from the Committee on the Judiciary, 
submitted the following 


REPORT 
together with 
ADDITIONAL VIEWS 


[To accompany 8. 22] 


The Committee on the Judiciary, to whom was referred the bill 
(S. 22) for the general revision of the copright law, title 17 of the 
United States Code, and for other purposes, having considered the 
same, report favorably thereon with an amendment in the nature of a 
substitute and recommend that the bill as amended do pass. 

The amendments are as follows: 

Strike all after the enacting clause and insert in lieu thereof the 
following: 

Szc. 101. Title 17 of the United States Code, entitled “Copyrights”, 
is hereby amended in its entirety to read as follows: 


TITLE 17—COPYRIGHTS 


Chapter Sec. 
1. Subject Matter and Scope of Copyright..__-___--..-_.---..-----.--------.- 101 
2. Copyright Ownership end Transfer. o2.. cnc chehcc ecu cea oececeuesccuses 201 
3. Duration of Copyright... .. -nesnw-0 enone newsmen on ee eae nes n enone ene 301 
4. Copyright Notice, Deposit, and Registration.__--_---~-._-_------------------ 401 
5. Copyright Infringement and Remedies...___--_--- 501 
6. Manufacturing Requirement and Importation- 601 
7. Copyright Office....-_-.-.---.------------ 701 
8. Copyright Royalty Commiasion._..-._--...-.- 801 





Chapter 1.——SUBJECT MATTER AND SCOPE OF COPYRIGHT 


01. Definitions. 
102. Subject matter of copyright : In genera). 
108. Subject matter of copyright : Compilations and derivative works. 
104. Subject matter of copyright : National origin. 
105. Subject matter of copyright : United States Government works. 
108. Exclusive rights in copyrighted works. 
107. Limitations on exclusive richts: Fair use. 
108. Limitations on exclusive rights : Reproduction by lMbrartes and archives. 
109. Limitations on exclusive rights: Effect of transfer of particular copy or phonorecord. 
110. Limitations on exclusive rights: Exemption of certain performances and displays. 
. Limitations on exclusive rights: Secondary transmissions. 
112. Limitations on exclusive rights : Ephemeral recordings. 


. Scope of exclusive rights in pictorial, graphic, and sculptural works. 
. Scope of exclusive rights tn sound recordings. 
. Scope of exclusive rights in nondramatic musical works: Compulsory license for 


making and distributing phonorecords. 


. Scope of exclusive rights in nondramatic musical works: Public performances by 


means of coin-operated phonorecord players. 


. Scope of exclusive rights: Use in conjunction with computers and similar information 
118. 


systems. 
Scone of exclusive rights: Use of certain works in connection with noncommercial 
broadcasting. 


§ 101. Definitions 
As used in this title, the following terms and their variant forms mean the 
following: 


An “anonymous work” is a work on the copies or phonorecords of which 
no natural person is identified as author. 

“Audiovisual works” are works that consist of a series of related images 
which are intrinsically intended to be shown by the use of machines or de- 
vices such as projectors, viewers, or electronic equipment, together with 
accompanying sounds, if any, regardless of the nature of the material ob- 
jects, such as films or tapes, in which the works are embodied. 

The ‘best edition” of a work is the edition, published in the United States 
at any time before the date of deposit, that the Library of Congress deter- 
mines to be most suitable for its purposes. 

A person’s “children” are that person’s immediate off-spring, whether 
legitimate or not, and any children legally adopted by that person. 

A “collective work” is a work, such as a periodical issue, anthology, or 
encyclopedia, in which a number of contributions, constituting separate and 
independent works in themselves, are assembled into a collective whole. 

A “compilation” is a work formed by the collection and assembling of pre- 
existing materials or of data that are selected, coordinated, or arranged in 
such a way that the resulting work as a whole cunstitutes an original work 
of authorship. The term ‘‘compilation” includes collective works. 

“Copies” are material objects, other than phonorecords, in which a work 
is fixed by any method now known or later developed, and from which the 
work can be perceived, reproduced, or otherwise communicated, either di- 
rectly or with the aid of a machine or device. The term “copies” includes 
the material object, other than a phonorecord, in which the work is first 
fixed. 

“Copyright owner”, with respect to any one of the exclusive rights com- 
prised in a copyright, refers to the owner of that particular right. 

A work is “created” when it is fixed in a copy or phonorecord for the first 
time; where a work is prepared over a period of time, the portion of it that 
has been fixed at any particular time constitutes the work as of that time, 
and where the work has been prepared in different versions, each version 
constitutes a separate work. 

A “derivative work” is a work based upon one or more pre-existing works, 
such as a translation, musical arrangement, dramatization, fictionalization, 
condensation, or any other form in which a work may be recast, trans- 
formed, or adapted. A work consisting of editorial revisions, annotations, 
elaborations, or other modifications which, as a whole, represent an origi- 
nal work of authorship, is a “derivative work”. 

A “device”, “machine”, or “process” is one now known or later developed. 

To “display” a work means to show a copy of it, either directly or by 
means of film, slide, television image, or any other device or process or, in 
the case of a motion picture or other audiovisual work, to show individual 
images nonsequentially. 

A work is “fixed” in a tangible medium of expression when its embodi- 
ment in a copy or phonorecord, by or under the authority of the author, is 
sufficiently permanent or stable to permit it to be perceived, reproduced, or 
otherwise communicated for a period of more than transitory duration. A 
work consisting of sounds. images, or both, that are being transmitted, is 
“fixed” for purposes of this title if a fixation of the work is being made simul- 
taneously with its transmission. 

The terms “including” and “such as” are illustrative and not limitative. 

A “joint work” is a work prepared by two or more authors with the in- 
tention that their contributions be merged into inseparable or interdependent 
parts of a unitary whole. 
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“Literary works” are works, other than audiovisual works, expressed in 
words, numbers, or other verbal or numerical symbols or indicia, regardless 
of the nature of the material objects, such as books, periodicals, manu- 
scripts, phonorecords, film, tapes, disks, or cards, in which they are embodied. 

“Motion pictures” are audiovisual works consisting of a series of related 
images which, when shown in succession, impart an impression of motion, 
together with accompanyin sounds, if any. 

To “perform” a work means to recite, render, play, dance, or act it, either 
directly or by means of any device or process or, in the case of a motion 
picture or other audiovisual work, to show its images in any sequence or to 
to make the sounds accompanying it audible. 

“Phonorecords” are material objects in which sounds, other than those 
accompanying a motion picture or other audiovisual work, are fixed by any 
method now known or later developed, and from which the sounds can be 
perceived, reproduced, or otherwise communicated, either directly or with 
the aid of a machine or device. The term ‘“phonorecords” includes the ma- 
terial object in which the sounds are first fixed. 

“Pictorial, graphic, and sculptural works” include two-dimensional and 
three-dimensional works of fine, graphic, and applied art, photographs, prints 
and art reproductions, maps, globes, charts, technical drawings, diagrams, 
and models. Such works shall include works of artistic craftsmanship inso- 
far as their form but not their mechanical or utilitarian aspects are con- 
cerned; the design of a useful article, as defined in this section, shall be 
considered a pictorial, graphic, or seulptural work only if, and only to the 
the extent that, such design incorporates pictorial, graphic, or sculptural 
features that can be identified separately from, and are capable of existing 
independently of, the utilitarian aspects of the article. 

A “pseudonymous work” is a work on the copies or phonorecords of which 
the author is identified under a fictitious name. 

“Publication” is the distribution of copies or phonorecords of a work to 
the public by sale or other transfer of ownership, or by rental, lease, or lend- 
ing. The offering to distribute copies or phonorecords to a group of persons 
for purposes of further distribution, public performance, or public display, 
constitutes publication. A public performance or display of a work does not 
of itself constitute publication. 

To perform or display a work “publicly” means— 

(1) to perform or display it at a place open to the public or at any 
place where a substantial number of persons outside of a normal circle 
of a family and its social acquaintances is gathered ; or 

(2) to transmit or otherwise communicate a performance or display 
of the wo~k to a place specified by clause (1) or to the public. by means 
of any device or process, whether the members of the public capable 
of receiving the performance or display receive it in the same place or in’ 
separate places and at the same time or at different times, 

“Sound recordings” are works that result from the fixation of a series of 
musical, spoken, or other sounds, but not inclnding the sounds accompanying 
a motion picture or other audiovisual work, regardless of the nature of the 
material objects, such as disks, tapes, or other phonorecords, in which they 
are embodied. 

“State” includes the District of Columbia and the Commonwealth of Puerto 
Rico, and any territories to which this title is made applicable by an Act 
of Congress. 

A “transfer of copvright ownership” is an assignment, mortgage, exclu- 
sive license, or anv other conveyance, alienation, or hypothecation of a copy- 
right or of any of the exclusive rights comprised in a conyright, whether or 
not it is limited in time or place of effect, but not including a nonexclusive 
license. 

A “transmission program” is a bodv of material that, as an aggregate, 
has been produced for the sole purpose of transmission to the public in 
Seouence and asa unit. 

To “transmit” a performance or display is to communicate it by any 
device or process whereby images or sounds are received beyond the place 
from which they sre sent. 

The “Tinited States’. when used in a geographical sense, comprise the 
several States, the District of Columbia and the €emmonwealth of Puerto 
Rico, and the organized territories under the jurisdiction of the United 
States Government. 


4 


A “useful article’ is an article having an intrinsic utilitarian function 
that is not merely to portray the appearance of the article or to convey in- 
formation. An article that is normally a part of a useful article is consid- 
ered a “useful article”. 

The author’s “widow” or “widower” is the author’s surviving spouse 
under the law of the author’s domicile at the time of his or her death, 
whether or not the spouse has later remarried. 

A “work of the United States Government” is a work prepared by 
an officer or employee of the United States Government as part of that 
person’s official duties. 

A “work made for hire” is— 

(1) a work prepared by an employee within the scope of his or her 
employment; or 

(2) a work specially ordered or commissioned for use as a contribu- 
tion to a collective work, as a part of a motion picture or other audio- 
visual work, as a translation, as a supplementary work, as a 
compilation, as an instructional text, as a test, as answer material 
for a test, or as an atlas, if the parties expressly agree in a written 
instrument signed by them that the work shail be considered a work 
made for hire. For the purpose of the foregoing sentence, a “‘supple- 
mentary work” is a work prepared for publication as a secondary 
adjunct to a work by another author for the purpose of introducing, 
concluding, illustrating, explaining, revising, commenting upon, or 
assisting in the use of the other works, such as forewords, afterwords, 
pictorial illustrations, maps, charts, tables, editorial notes, musical ar- 
rangements, answer material for tests, bibliographies, appendixes, and 
indexes, and an “instructional text” is a literary, pictorial, or graphic 
work prepared for publication with the purpose of use in systematic 
instructional activities. 


§ 102. Subject matter of copyright: In general 


(a) Copyright protection subsists, in accordance with this title, in original 
works of authorship fixed in any tangible medium of expression, now known 
or later developed, from which they can be perceived, reproduced, or otherwise 
communicated, either directly or with the aid of a machine or device. Works of 
authorship include the following categories : 

(1) literary works; 

(2) musical works, including any accompanying words ; 
(8) dramatic works, including any accompanying music ; 
(4) pantomimes and choreographic works ; 

(5) pictorial, graphic, and sculptural works ; 

(6) motion pictures and other audiovisual works; and 
(7) sound recordings. 

(b) In no case does copyright protection for an original work of authorship 
extend to any idea, procedure, process, system, method of operation, concept, 
principle, or discovery, regardless of the form in which it is described, ex- 
plained, illustrated, or embodied in such work. 


§ 103. Subject matter of copyright: Compilations and derivative works 

(a) The subject matter of copyright as specified by section 102 includes 
compilations and derivative works, but protection for a work employing pre- 
existing material in which copyright subsists does not extend to any part of 
the work in which such material has been used unlawfully. 

(b) The copyright in a compilation or derivative work extends only to the 
material contributed by the author of such work, as distinguished from the 
pre-existing material employed in the work, and does not imply any exclusive 
right in the pre-existing material. The copyright in such work is independent of, 
and does not affect or enlarge the scope, duration, ownership, or subsistence of, 
any copyright protection in the pre-existing material. 


§ 104. Subject matter of copyright: National origin 


(a) UNPUBLISHED WorkKs.—The works specified by sections 102 and 103, while 
unpublished, are subject to protection under this title without regard to the 
nationality or domicile of the author. 

(b) PusLISHED Works.—The works specified by sections 102 and 108, when 
published, are subject to protection under this title if— 

(1) on the date of first publication. one or more of the authors is a national 
or domiciliary of the United States, or is a national, domiciliary, or sovereign 
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authority of a foreign nation that is a party to a copyright treaty to which the 
United States is also a party, or is a stateless person, wherever that person may 
be domiciled ; or 
(2) the work is first published in the United States or in a foreign nation 
that, on the date of first publication, is a party to the Universal Copyright 
Convention ; or 
(1) on the date of first publication, one or more of the authors is a national 
or domiciliary of the United States, or is a national, domiciliary, or sovereign 
authority of a forefgn nation that is a party to a copyright treaty to which 
the United States is also a party, or is a stateless person, wherever that 
person may be domiciled ; or 
(2) the work is first published in the United States or in a foreign nation 
that, on the date of first publication, is a party to the Universal Copyright 
Convention ; 
(3) the work is first published by the United Nations or any of its 
specialized agencies, or by the Organization of American States; or 
(4) the work comes within the scope of a Presidential proclamation. When- 
ever the President finds that a particular foreign nation extends, to works 
by authors who are nationals or domiciliaries of the United States or to 
works that are first published in the United States, copyright protection on 
substantially the same basis as that on which the foreign nation extends 
protection to works of its own nationals and domicilaries and works first 
published in that nation, the President may by proclamation extend protec- 
tion under this title to works of which one or more of the authors is, on the 
date of first publication, a national, domiciliary, or sovereign authority of 
that nation, or which was first published in that nation. The President may 
revise, suspend, or revoke any such proclamation or impose any conditions 
or limitations on protection under a proclamation. 


§ 105. Subject matter of copyright: United States Government works 
Copyright protection under this title is not available for any work of the United 
States Government, but the United States Government is not precluded from 
receiving and holding copyrights transferred to it by assignment, bequest, or 
otherwise : Provided, however, That the Secretary of Commerce may secure copy- 
right for a limited term not to exceed five years, on behalf of the United States 
as author or copyright owner in any National Technical Information Service pub- 
lication, which is disseminated pursuant to the provisions of chapter 23 of title 15. 


§ 106. Exclusive rights in copyrighted works 


Subject to sections 107 through 118, the owner of copyright under this title 
has the exclusive rights to do and to authorize any of the following: 

(1) to reproduce the copyrighted work in copies or phonorecords; 

(2) to prepare derivative works based upon the copyrighted work; 

(3) to distribute copies or phonorecords of the copyrighted work to the 
public by sale or other transfer of ownership, or by rental, lease, or lending; 

(4) in the case of literary, musical, dramatic, and choreographic works, 
rantomimes, and motion pictures and other audiovisual works, to perform 
the copyrighted work publicly ; and 

(5) in the case of literary, musical, dramatic, and choreographic works, 
pantomimes, and pictorial, graphic, or sculptural works, including the indi- 
vidual images of a motion picture or other audiovisual work, to display the 
copyrighted work publicly. 


§ 107. Limitations on exclusive rights: Fair use 
Notwithstanding the provisions of section 106. the fair use of a copyrighted 
work, including such use by repreduction in copies or phonorecords or by any 
other means specified by that section, for purposes such as criticism, comment, 
news reporting, teaching (including multiple copies for classroom use), scholar- 
ship, or research, is not an infringement of copyright. In determining whether 
the use made of a work in any particular case is a fair use the factors to be 
considered shall include— 
(1) the purpose and character of the use, including whether such use is 
of a commercial nature or is for nonprofit edneational purposes ; 
(2) the nature of the copyrighted work ; 
(3) the amount and substantiality of the portion used in relation to the 
copyrighted work as a whole; and 
(4) the effect of the use upon the potential market for or value of the 
copyrighted work. 
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§ 108. Limitations on exclusive rights: Reproduction by libraries and archives 


‘(a) Notwithstanding the provisions of section 106, it is not-an infringement 
of copyright for a library or archives, or any of its employees acting within the 
scope of their employment, to reproduce no more than one copy or phonorecord of 
a work, or to distribute such copy or phonorecord, under the conditions specified 
by this section, if— 

(1) the reproduction or distribution is made without any purpose of direct 
or indirect commercial advantage; 

(2) the collections of the library or archives are (i) open to the public, 
or (ii) available not only to researchers affiliated with the library or archives 
or with the institution of which it is a part, but also to other persons doing 
research in a specialized field; and 

(3) the reproduction or distribution of the work includes a notice of copy- 
right. 

(b) The rights of reproduction and distribution under this section apply to a 
copy or phonorecord of an unpublished work duplicated in facsimile form solely 
for purposes of preservation and security or for deposit for research use in 
another library or archives of the type described by clause (2) of subsection (a), 
if the copy or phonorecord reproduced is currently in the collections of the library 
or archives, 

(ec) The right of reproduction under this section applies to a copy or phono- 
record of a published work duplicated in facsimile form solely for the purpose 
of replacement of a copy or phonorecord that is damaged, deteriorating, lost, or 
stolen, if the library or archives has, after a reasonable effort, determined that 
an unused replacement cannot be obtained at a fair price. 

(d) The rights of reproduction and distribution under this section apply to a 
copy, made from the collection of a library or archives where the user makes his 
or her request or from that of another library or archives, of no more than one 
article or other contribution to a copyrighted collection or periodical issue, or to 
a copy or phonorecord of a smal! part of any other copyrighted work, if— 

(1) the copy or phonorecord becomes the property of the user, and the 
library or archives has had no notice that the copy or phonorecord would 
be used for any purpose other than private study, scholarship, or research ; 
and 

(2) the library or archives displays prominently, at the place where orders 
are accepted, and includes on its order form a warning of copyright in ac- 
cordance with requirements that the Register of Copyrights shall prescribe 
by regulation. 

(e) The rights of reproduction and distribution under this section apply to the 
entire work, or to a substantial part of it, made from the co'lection of a library 
or archives where the user makes his or her request or from that of another 
library or archives, if the library or archives has first determined, on the basis of a 
reasonable investigation, that a copy or phonorecord of the copyrighted work 
cannot be obtained at a fair price, if— 

(1) the copy or phonorecord becomes the property of the user, and the 
library or archives has had no notice that the copy or phonorecord would 
be used for any purpose other than private study, scholarship, or research ; 
and 

(2) the library or archives displays prominently, at the place where orders 
are accepted, and includes on its order form, a warning of copyright in ac- 
cordance with requirements that the Register of Copyrights shall prescribe 
by regulation. : 

(f) Nothing in this section— 

(1) shall be construed to impose lability for copyright infringement upon 
a library or archives or its employees for the unsupervised use of reproduc- 
ing equipment located on its premises: Provided, That such equipment dis- 
plavs a notice that the making of a copy mav be subject to the copyright law ; 

(2) excuses a person who uses such reproducing equipment or who requests 
a copy or phonorecord under subsection (d) from liability for copvright 
infringement for any such act, or for any later use of such copy or phono- 
record, if it exceeds fair use as provided by section 107; 

(3) shall be construed to limit the reproduction and distribution by lend- 
ing of a limited number of copies and excerpts by a library or archives of 
an audiovisual news program, subject to clauses (1), (2), and (3) of sub- 
section (a) ; or 

(4) in anv way affects the right of fair use as provided by section 107. 
or any contractual obligations assumed at any time by the librarv or archives 
when it obtained a copy or phonorecord of a work in its collections. 
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(g) The rights of reproduction and distribution under this section extend to 
the isolated and unrelated reproduction or distribution of a single copy or 
phonorecord of the same material on separate occasions, but do not extend to 
cases where the library or archives, or its employee— 

(1) is aware or has substantial reason to believe that it is engaging in 
the related or concerted reproduction or distribution of multiple copies or 
phonorecords of the same material, whether made on one occasion or over 
» period of time, and whether intended for aggregate use by one or more 
individuals or for separate use by the individual members of a group; or 

(2) engages in the systematic reproduction or distribution of single or 
multiple copies or phonorecords of material described in subsection (d): 
Provided, That nothing in this clause prevents a library or archives from 
participating in interlibrary arrangements that do not have, as their pur- 
pose or effect, that the library or archives receiving such copies or phono- 
records for distribution does so in such aggregate quantities as to substitute 
for a subscription to or purchase of such work. 

(h) The rights of reproduction and distribution under this section do not 
apply to a musical work, a pictorial, graphie or sculptural work, or a motion 
picture or other audiovisual work other than an audiovisual work dealing with 
news, except that no such limitation shall apply with respect to rights granted 
bv subsection (b) and (c), or with respect to pictorial or graphic works pub- 
lished as illustrations, diagrams, or similar adjuncts to works of which copies 
are reproduced or distributed in accordance with subsections (d) and (e). 

(i) Five years from the effective date of this Act. and at five-year intervals 
thereafter, the Register of Copvrights, after consnlting with representatives of 
authors, book and periodical publishers, and other owners of copyrighted ma- 
terials, and with representatives of library users and librarians, shall submit 
to the Congress a report setting forth the extent to which this section has 
achieved the intended statutory balancing of the rights of creators, and the needs 
of users. The report should also describe anv problems that may have arisen, 
and present legislative or other recommendations, if warranted, 


§ 109. Limitations on exclusive rights: Effect of transfer of particular copy or 
phonorecord 

(a) Notwithstanding the provisions of section 106(3), the owner of a parti- 
cular copy or phonorecord lawfully made under this title, or any person author- 
ized by such owner, is entitled, without the authority of the copyright owner, 
to sell or otherwise dispose of the possession of that copy or phonorecord. 

(b) Notwithstanding the provisions of section 106(5), the owner of a parti- 
cular copy lawfully made under this title, or anv person authorized by such 
owner. is entitled, without the authority of the copyright owner, to display that 
copy publicly. either directly or bv the projection of no more than one image 
at a time, to viewers present at the place where the copy is located. 

(ec) The privileges prescribed by subsections (a) and (b) do not, unless au- 
thorized by the copyright owner, extend to any person who has acquired 
possession of the copy or phonorecord from the copvright owner, by rental, 
lease, loan, or otherwise, without acquiring ownership of it. 


§ 110. Limitations on exclusive rights: Exemption of certain performances and 
displays 
Notwithstanding the provisions of section 106, the following are not infringe- 
ments of copyright: 

(1) performance or display of a work by instructors or pupils in the 
course of face-to-face teaching activities of a nonprofit educational institu- 
tion, in a classroom or similar place devoted to instruction, unless, in the 
case of a motion picture or other audiovisual work, the performance, or 
the display of individual images, is given by means of a copy that was not 
lawfully made under this title, and that the person responsible for the 
performance knew or had reason to believe was not lawfully made; 

(2) performance of a nondramatic literary or musical work display of 
a work, by or in the course of a transmission, if— 

4 (A) the performance or display is a regular part of the systematic 
instructional activities of a governmental body or a nonprofit educa- 
tional institution ; and 

(B) the performance or display is directly related and of material 
assistance to the teaching content of the transmission; and 

(C) the transmission is made primarily for-— 
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(i) reception in classrooms or similar places normally devoted 

instruction, or i. a 
a (Gi) reception by persons to whom the transmission is directed 
because their disabilities or other special circumstances prevent their 
attendance in classrooms or similar places normally devoted to 
instruction, or : 

(iii) reception by officers or employees of governmental bodies as 
a part of their official duties or employment ; . 

(3) performance of a nondramatic literary or musical work or of a 
dramatico-musical work of a religious nature, or display of a work, in 
the course of services at a place of worship or other religious assembly ; 

(4) performance of a nondramatic literary or musical work otherwise 
than in a transmission to the public, without any purpose of direct or 
indirect commercial advantage and without payment of any fee or other 
compensation for the performance to any of its performers, promoters, or 
organizers, if-— 

(A) there is no direct or indirect admission charge; or : 
(B) the proceeds, after deducting the reasonable costs of producing 
the performance, are used exclusively for educational, religious, or 
charitable purposes and not for private financial gain, except where 
the copyright owner has served notice of objection to the performance 
under the following conditions : 
(i) the notice shall be in writing and signed by the copyright 
owner or such owner’s duly authorized agent; and 
(ii) the notice shall be served on the person responsible for the 
performance at least seven days before the date of the performance 
and shall state the reasons for the objection; and 
(ili) the notice shall comply, in form, content, and manner of 
service, with requirements that the Register of Copyrights shall 
prescribe by regulation ; 

(5) communication of a transmission embodying a performance of a 
work by the public reception of the transmission on a single receiving 
apparatus of a kind commonly used in private homes, unless— 

(A) a direct charge is made to see or hear the transmission; or 
(B) the performance or display is further transmitted beyond the 
place where the receiving apparatus is located; 

(6) performance of a nondramatic musical work by a governmental body 
or a nonprofit agricultural or horticultural organization, in the course of an 
annual agricultural or horticu'tural fair or exhibition conducted~by such 
body or organization; the exemption provided by this clause shall extend 
to any liability for copyright infringement that wou'd otherwise be imposed 
on such body or organization, under doctrines of vicarious liability or re- 
lated infringement, for a performance by a concessionnaire, business estab- 
lishment, or other person at such fair or exhibition, but shall not excuse 
any such person from liability for the performance; 

(7) performance of a nondramatic musical work by a vending establish- 
ment open to the public at large without any direct or indirect admission 
charge, where the sole purpose of the performance is to promote the retail 
sale of copies or phonorecords of the work, and the performance is not 
transmitted beyond the place where the establishment is located and is with- 
in the immediate area where the sale is occurring: 

(8) performance of a nondramatic literary work, by or in the course of a 
transmission specifically designed for and primarily directed to blind or 
other handicapped persons who are unable to read normal printed ma- 
terial as a result of their handicap, or deaf or other handicapped persons 
who are unable to hear the aural signals accompanying a transmission of 
visual signals, if the performance is made without any purpose of direct 
or indirect commercial advantage and its transmission is made through the 
facilities of (i) a governmental body: or (ii) a noncommercial educational 
broadcast station (as defined in section 397 of title 47): or (iii) a radio 
subearrier authorization (as defined in 47 CFR 73 293-73 295 and 73.593- 
73-595) ; oc (iv) a cable system (as defined in section 111(f)). 


§ 111. Limitations on exclusive rights: Secord-ry transm‘ssions 


(a) CERTAIN SECONDARY TRANSMISSIONS EXEMPTED.—The secondary trans- 
mission of a primary transmission embodying a performance or display of a work 
is not an infringement of copyright if— 
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(1) the secondary transmission is not made by a cable system, and con- 
sists entirely of the relaying, by the management of a hotel, apartment 
house, or similar establishment, of signals transmitted by a broadcast sta- 
tion licensed by the Federal) Communications Commission, witnin the local 
service area of such station, to the private lodgings of guests or residents 
of such establishment, and no direct charge is made to see or hear the 
secondary transmission; or 

(2) the secondary transmission is made solely for the purpose and under 
the conditions specified by clause (2) of section 110; or 

(3) the secondary transmission is made by any carrier who has no direct 
or indirect control over the content or selection of the primary transmission 
or over the particular recipients of the secondary transmission, and whose 
activities with respect to the secondary transmission consist solely of pro- 
viding wires, cables, or other communications channels for the use of others: 
Provided, That the provisions of this clause extend only to the activities of 
said carrier with respect to secondary transmissions and do not exempt from 
Hability the activities of others with respect to their own primary or sec- 
ondary transmissions; or 

(4) the secondary transmission is not made by a cable system but is made 
by a governmental body, or other nonprofit organization, without any pur- 
pose of direct or indirect commercia] advantage, and without charge to the 
recipients of the secondary transmission other than assessments necessary 
to defray the actual and reasonable costs of maintaining and operating the 
secondary transmiasion service. 

(b) Seconpary TRANSMISSION OF PRIMARY TRANSMISSION TO CONTROLLED 
Grour.—Notwithstanding the provisions of subsections (a) and (c), the second- 
ary transmission to the public of a primary transmission embodying a perform- 
ance or display of a work is actionable as an act of infringement under section 
501, and is fully subject to the remedies provided by sections 502 through 506, 
if the primary transmission is not made for reception by the public at large but 
is controlled and limited to reception by particular members of the public: 
Provided, however, That such secondary transmission is not actionable as an 
act of infringement if— 

(1) the primary transmission is made by a broadcast station Hcensed by 
the Federal Communications Commission ; 

(2) the carriage of the signals comprising the secondary transmission is 
required under the rules, regulations, or auhtorizations of the Federal Com- 
munications Commission ; and 

(3) the signal of the primary transmitter is not altered or changed in 
any way by the secondary transmitter. 

(c) SeconDARY TRANSMISSIONS BY CABLE SYSTEMS.— 

‘(1) Subject te the provisions of clauses (2), (3), and (4) of this subsection, 
secondary transmissions to the public by a cable system of a primary transmis- 
sion made by a broadcast station licensed by the Federal Communications Com- 
mission or by an appropriate governmental authority of Canada or Mexico and 
embodying a performance or display of a work shall be subject to compulsory 
licensing upon compliance with the requirements of subsection (d) where the 
carriage of the signals comprising the secondary transmission is permissible 
under the rules, regulations, or authorizations of the Federal Communications 
Commission. 

(2) Notwithstanding the provisions of clause (1) of this subsection, the willful 
or repeated secondary transmission to the public by a cable system of a primary 
transmission made by a broadcast station licensed by the Federal Communica- 
tions Commission or by an appropriate governmental authority of Canada or 
Mexico and embodying a performance or display of a work is actionable as an 
act of infringement under section 501, and is fully subject to the remedies pro- 
vided by sections 502 through 506. in the following cases: 

(A) where the carriage of the signals comprising the secondary transmis- 
sicn is not permissible under the rules, regulations, or authorizations of the 
Federal Communications Commission ; or 

(B) where the cable system has not recorded the notice specified by sub- 
section (d) and deposited the statement of account and royalty fee required 
by subsection (d). 

(3) Notwithstanding the provisions of clause (1) of this subsection and sub- 
ject to the provisions of subsection (e) of this section, the secondary transmis- 
sion to the public by a cable system of a primary transmission made by a broad- 
cast station Hcensed by the Federal Communications Commission or by an 
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appropriate governmental authority of Canada or Mexico and embodying a per- 
formance or display of a work is actionable as an act of infringement under 
section 501, and is fully subject to the remedies provided by section 502 through 
506, if the content of the particular program in which the performance or display 
is embodied, or any commercial advertising or station announcements trans- 
mitted by the primary transmitter during, or immediately before or after, the 
transmission of such program, is in any way willfully altered by the cable sys- 
tem through changes, deletions, or additions, except for the alteration, deletion, 
or substitution of commercial advertisements performed by those engaged in 
television commercial advertising market research: Provided, That the research 
company has obtained the prior consent of the advertiser who has purchased 
the original commercial advertisement, the television station broadcasting that 
commercial advertisement, and the cable system performing the secondary trans- 
mission: And provided further, That such commercial alteration, deletion, or 
substitution is not performed for the purpose of deriving income from the sale 
of that commercial time. 

(4) Notwithstanding the provisions of clause (1) of this subsection, the sec- 
ondary transmission to the public by a cable system of a primary transmission 
made by a broadcast stution licensed by an appropriate governmental authority 
of Canada or Mexico and embodying a performance or display of a work is 
actionable as an act of infringement under section 501, and is fully subject to 
the remedies provided by sections 502 through 506, if (A) with respect to Ca- 
nadian signals, the community of the cable system is located more than one 
hundred and fifty miles from the United States-Canadian border and is also 
located south of the forty-second parallel of latitude, or (B) with respect to 
Mexican signals, the secondary transmission is made by a cable system which 
received the primary transmission by means other than direct interception of 
a free space radio wave emitted by such broadcast television station, unless 
prior to April 15, 1976, such cable system was actually carrying or was specifi- 
eally authorized to carry, the signal or such foreign station on the system pur- 
suant to the rules, regulations, or authorizations of the Federal Communications 
Commission. 

(ad) COMPULSORY LICENSE FoR SECONDARY TRANSMISSIONS BY CABLE SYSTEMS.— 

(1) For any secondary transmission to be subject to compulsory licensing under 
subsection (¢), the cable system shall, at least one month before the date of the 
commencement of operations of the cable system or within one hundred and 
eighty days after the enactment of this Act, whichever is later, and thereafter 
within thirty days after each occasion on which the ownership or control or the 
signal carriage complement of the cable system changes, record in the Copyright 
Office a notice including a statement of the identity and address of the person 
Who owns or operates the secondary transmission service or has power to exer- 
cise primary control over it, together with the name and location of the primary 
transmitter or primary transmitters whose signals are regularly carried by the 
cable system, and thereafter, from time to time, such further information as the 
Register of Copyrights, after consultation with the Copyright Commission, shall 
prescribe by regulation to carry out the purpose of this clause. 

(2) A cable system whose secondary transmissions have been subject to com- 
pulsory licensing under subsection (c) shall, on a semiannual basis, deposit 
with the Register of Copyrights. in accordance with requirements that the 
Register shall, after consultation with the Copyright Royalty Commission, pre- 
scribe by regulation— 

(A) a statement of account, covering the six months next preceding, 
specifying the number of channels on which the cable system made secondary 
transmissions to its subscribers, the names and locations of all primary 
transmitters whose transmissions were further transmitted by the cable 
system. the total number of subscribers, and the gross amounts paid to the 
cable system for the basic service of providing secondary transmissions of 
primary broadcast transmitters: and such other data as the Repister of 
Copyrights may, after consultation with the Copyright Royalty Commis- 
sion, from time to time prescribe by regulation. Such statement shall also 
include a special statement of account covering any nonnetwork television 
programing that was carried by the cable system in whole or in part beyond 
the local service area of the primary transmitter. under rules, reculstions. or 
authorizations of the Federal Communications Commission permitting the 
substitution or addition of signals under certain circumstances, together 
with logs showing the times. dates, stations, and programs involved in such 
substituted or added carriage ; and 
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(B) except in the case of a cable system whose royalty is specified in 
statement, computed on the basis of specified percentages of the gross 
receipts from subscribes to the cable service during said period for the 
basic service of providing secondary transmissions of primary broadcast 
transmitters, as follows: 

(i) 0.675 of 1 per centum of such gross receipts for the privilege of 
further transmitting any nonnetwork programing of a primary trans- 
mitter in whole or in part beyond the local service area of such pri- 
mary transmitter, such amount to be applied against the fee, if any, 
payable pursuant to paragraphs (ii) through (iv) ; 

(ii) 0.675 of 1 per centum of such gross receipts for the first distant 
signal equivalent ; 

(iti) 0.425 of 1 per centum of such gross receipts for each of the 
second, third, and fourth distant signal equivalents ; 

(iv) 0.2 of 1 per centum of such gross receipts for the fifth distant 
signal equivalent and each additional distant signal equivalent there- 
after; and 

in computing the amounts payable under paragraphs (ii) through (iv), above, 
any fraction of a distant signal equivalent shall be computed at its fractional 
value and, in the case of any cable system located partly within and partly 
without the local service area of a primary transmitter, gross receipts shall 
he limited to those gross receipts derived from subscribers located without 
the local service area of such primary transmitter; 

(C) if the actual gross receipts paid by subscribers to a cable system for 
the period covered by the statement for the basie service of providing sec- 
ondary transmissions of primary roadcast transmitters totai less than 
$80,000, gross receipts of the cable system for the purpoe of this subclause 
shall be computed by subtracting from such actual gross receipts the amount 
by which $80 000 exceeds such actual gross receipts, except that in no case 
shall a cable system’s gross receipts be reduced to less than $3,000. The 
royalty fee payable under this subclause shall be 0.5 of 1 per centum, regard- 
less of the number of distant signal equivalents, if any; and 

(D) if the actual gross receipts paid by subscribers to a cable system for the 
period covered by the statement, for the basic service of providing secondary 
transmissions of primary broadcast transmitters, are more than $80,000 but 
less than $160 000, the royalty fee payable under this subelause shall be (i) 
0.5 of 1 per centum of any gross receipts in excess of $80,000; and (ii) 1 per 
centum of any gross receipts in excess of $80,000 but less than $160,000, 
regardiess of the number of distant signal equivalents, if any. 

(3) The Register of Copyrights shall receive all fees deposited under this 
section and, after deducting the reasonable costs incurred by the Copyright Office 
under this section, sha] deposit the balance in the Treasury of the United States, 
in such manner as the Secretary of the Treasury directs, for later distribution 
by the Copyright Royalty Commission as provided by this title. The Register 
shall submit to the Copyright Royalty Commission, on a semiannual basis, a 
compilation of all statements of account covering the relevant six-month period 
provided by clause (2) of this subsection. 

(4) The royalty fees thus deposited shall, in accordance with the procedures 
provided by clause (5), be distributed to those among the following copyright 
owners who claim that their works were the subject of secondary transmissions 
by cable systems during the relevant semiannual period: 

(A) any such owner whose work was included in a secondary transmission 
made by a cable system of a nonnetwork television program in whole or in 
part beyond the local service area of the primary transmitter ; and 

(B) any such owner whose work was included in a secondary transmission 
identified in a special statement of account deposited under clause (2) (A) ; 
and 

(C) any such owner whose work was included in nonnetwork programing 
consisting exc'’usively of aural signals carried by a cavle system in whole or 
in part beyond the local service area of the primary transmitter of such 
programs. 

(5) The royalty fees thus deposited shall be distributed in accordance with the 
folowing procedures: 

(A) During the month of July in each year, every person claiming to be 
entitled to compulsory license fees for secondary transmissions shall file a 
claim with the Copyright Royalty Commission, in accordance with require- 
ments that the Commission shall prescribe by regulation. Notwithstanding 
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any provisions of the antitrust laws (within the meaning of section 12 of 
title 15), for purposes of this clause any claimants may agree among them- 
seives as to the proportionate division of compulsory iicensing tees among 
them, may jump their claims together and file them jointly or as a single 
claim, or may designate a common agent to receive payment on their behalf. 

(B) After the first day of August of each year, the Copyright Royaity 
Commission shall determine whether there exists a controversy concerning 
the distribution of royalty fees. If the Commission determines that no such 
controversy exists, it shall, after deducting its reasonable administrative 
costs under this section, distribute such fees to the copyright owner entitled, 
or to their designated agents. If the Commission finds the existence of a 
controversy, it shall, pursuant to chapter 8 of this title, conduct a proceeding 
to determine the distribution of royalty fees. 

(C) During the pendency of any proceeding under this subsection, the 
Copyright Royalty Commission shall withod from distribution an amount 
sufficient to satisfy all claims with respect to which a controversy exists, but 
shall have discretion to proceed to distribute any amounts that are not in 
controversy. 

(e) NONSIMULTANEOUS SECONDARY TRANSMISSIONS BY CABLE SYSTEMS.— 

(1) Notwithstanding those provisions of the second paragraph of subsection 
(f) relating to nonsimultaneous secondary transmissions by a cable system, any 
such transmissions are actionable as an act of infringement under section 501, 
and are fully subject to the remedies provided by sections 502 through 506, 
unless— 

(A) the program on the videotape is transmitted no more than one time 
to the cable systems subscribers ; and 

(B) the copyrighted program, episode, or motion picture videotapes, includ- 
ing the commercials contained within such program, episode, or picture, is 
transmitted without deletion or editing; and 

(C) an owner or officer of the cab e system (i) prevents the duplication 
of the videotape while in the possession of the system, (ii) prevents unau- 
thorized duplication while in the possession of the facility making the video- 
tape for the system if the system owns or controls the facility, or takes 
reasonable precautions to prevent such duplication if it does not own or 
control the facility, (ili) takes adequate precautions to prevent duplication 
while the tape is being transported, and (iv) subject to clause (2), erases 
or destroys, or causes the erasure or destruction of, the videotape; and 

(D) within forty-five days after the end of each calendar quarter, an 
owner or officer of the cable system executes an affidavit attesting (i) to 
the steps and precautions taken to prevent duplication of the videotape, and 
(ii) subject to clause (2), to the erasure or destruction of all videotapes 
made or used during such quarter ; and 

(E) such owner or officer places or causes each such affidavit, and affidavits 
received pursuant to clause (2) (C), to be placed in a file, open to public 
inspection, at such system’s main office in the community where the trans- 
mission is made or in the nearest community where such system maintains 
an office; and 

(F) the nonsimultaneous transmission is one that the cable system would 
be authorized to transmit under the rules, regulations, and authorizations of 
the Federal Communications Commission in effect at the time of the 
nonsimultaneous transmission if the transmission had been made simul- 
taneously, except that this subclause shall not apply to inadvertent or 
accidental transmissions. 

(2) If a cable system transfers to any person a videotape of a program non- 
simultaneously transmitted by it. such transfer fs actionable as an act of infringe- 
ment under section 501, and is fully subject to the remedies provided by sections 
502 through 506, except that, pursuant to a written, nonprofit contract providing 
for the equitable sharing of the costs of such videotape and its transfer, a video- 
tape nonsimultaneously transmitted by it, in accordance with clause (1), may 
be transferred by one cable system in Alaska to another system in Alaska, by 
one cable system in Hawaii permitted to make such nonsimultaneous transmis- 
sions to another such cable system in Hawali, or by one cable system in Guam. 
the Northern Mariana Islands or the Trust Terrtiory of the Pacific Islands, to 
another cable system in any of those three territories, if— 

(A) each such contract is available for public inspection in the offices 
of the cable systems involved, and a copy of such contract is filed, within 
thirty days after such contract is entered into, with the Copyright Office 
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men Office shall make each such contract available for public inspection) ; 
an 

(B) the cable system to which the videotape is transferred complies with 
clause (1) (A), (B), (C) (i), (iii), and (iv), and (D) through (F); and 

(C) such system provides a copy of the affidavit required to be made 
in accordance with clause (1) (D) to each cable system making a previous 
nonsimultaneous transmission of the same videotape. 

(8) This subsection shall not be construed to supersede the exclusivity pro- 
tection provision of any existing agreement, or any such agreement hereafter 
entered into, between a cable system and a television broadcast station in the 
area in which the cable system is located, or a network with which such station 
is affiliated. 

(4) As used in this subsection, the term “videotape”, and each of its variant 
forms, means the reproduction of the images and sounds of a program or pro- 
grams broadcast by a television broadcast station licensed by the Federal 
Communications Commission, regardless of the nature of the material objects, 
such as tapes or films, in which the reproduction is embodied. 

(f) Derinitions.—As used in this section, the following terms and their 
variant forms mean the following: 

A “primary transmission” is a transmission made to the public by the 
transmitting facility whose signals are being received and further trans- 
mitted by the secondary transmission service, regardless of where or when 
the performance or display was first transmitted. 

A “secondary transmission” is the further transmitting of a primary 
transmission simultaneously with the primary transmission, or nonsimulta- 
neously with the primary transmission if by a “cable system” not located 
in whole or in part within the boundary of the forty-eight contiguous States, 
Hawaii, or Puerto Rico: Provided, however, That a nonsimultaneous further 
transmission by a cable system located in Hawaii of a primary transmission 
shall be deemed to be a secondary transmission if the carriage of the tele- 
vision broadeast signal comprising such further transmission is permissible 
under the rules, regulations, or authorizations of the Federal Communica- 
tions Commission. 

A “cable system” is a facility, located in any State, territory, trust terri- 
tory, or possession, that in whole or in part receives signals transmitted or 
programs broadcast by one or more television broadcast stations licensed 
by the Federal Communications Commission, and makes secondary transmis- 
sions of such signals or programs by wires, cables, or other communications 
channels to subscribing members of the public who pay for such service. For 
purposes of determining the royalty fee under subsection (d)(2), two or 
more cable systems in contiguous communities under common ownership 
or control or operating from one headend shall be considered as one system. 

The “local service area of a primary transmitter”, in the case of a tele- 
vision broadcast station, comprises the area in which such station is entitled 
to insist upon its signal being retransmitted by a cable system pursuant to 
the rules, regulations, and authorizitions of the Federal Communications 
Commission in effect on April 15, 1976, or in the case of a television broad- 
cast station licensed by an appropriate governmental authority of Canada or 
Mexico, the area in which it would be entitled to insist upon its signal being 
retransmitted if it were a television broadcast station subject to such rules, 
reculations, and authorizations. The ‘local service area of a primary trans- 
mitter”, in the case of a radio broadcast station, comprises the primary 
service area of such station. pursuant to the rules and regulations of the 
Federal Communications Commission. 

A “distant signal equivalent” is the value assigned to the secondary trans- 
mission of any nonnetwork television programing carried by a cable system 
in whole or in part beyond the local service area of the primary transmitter 
of such programing. It is computed by assigning a value of one to each 
independent station and a value of one-quarter to each network station and 
noncommercial educational station for the nonnetwork programing so car- 
ried pursuont to the rwes, regulations. and authorizations of the Federal 
Communications Commission. The foregoing values for independent, net- 
work, and noncommercial educational stations are subiect, however. to the 
following exceptions and limitations. Where the rules and regulations of 
the Federal Communications Commission require a cable system to omit 
the further transmission of a particulor program and such rules and reeu- 
lations also permit the substitution of another program embodying a per- 
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formance or display of a work in place of the omitted transmission, or where 
such rules and regulations in effect on the date of enactment of this Act 
permit a cable system, at its election, to effect such deletion and substitution 
of a nontive program or to carry additional programs not transmitted by 
primary transmitters within whose local service area the cable system is 
located, no value shall be assigned for the substituted or additional program ; 
where the rules, regulations, or authorizations of the Federal Communica- 
tions Commission in effect on the date of enactment of this Act permit a 
eable system, at its election, to omit the further transmission of a particular 
program and such rules, regulations, or authorizations also permit the sub- 
stitution of another program embodying a performance and display of a 
work in place of the omitted transmission, the value assigned for the sub- 
stituted or additional program shall be, in the case of a live program, the 
value of one full distant signal equivalent multiplied by a fraction that has 
its numerator the number of days in the year on which such substitution 
occurs and as its denominator the number of days in the year. In the case of 
a station carried pursuant to the late-night or specialty programing rules 
of the Federal Communications Commission, or a station carried on a part- 
time basis where full-time carriage is not possible because the cable system 
lacks the activated channel capacity to retransmit on a full-time b2sis all 
signals which it is authorized to carry, the values ror independent, network, 
and noncommercial educational stations set forth above, as the case may be, 
shall be multiplied by a fraction which is equal to the ratio of the broadcast 
hours of such station carried by the cable system to the total broadcast 
hours of the station. 

A “network station” is a television broadcast station that is owned or 
operated bv, or affiliated with, one or more of the television networks in the 
United States providing nationwide transmissions, and that transmits a 
substantial part of the programing supplied by such networks for a sub- 
stantial part of that station’s typical broadeast day. 

An “independent station” is a commercial television broadcast station 
other than a network station. 

A “noncommercial educational station” is a television station that is a 
noncommercial educational broadcast station as defined in section 397 of 
title 47. 


§ 112. Limitations on exclusive rights: Ephemeral recordings 

(a) Notwithstanding the provisions of section 106, and except in the case of 
@ motion picture or other audiovisual work, it is not an infringement of copy- 
right for a transmitting organization entitled to transmit to the public a perform- 
ance or display of a work, under a license or transfer of the copyright or under 
the limitations on exclusive rights in sound recordings specified by section 114(a), 
to make no more than one copy or phonorecord of a particular transmission pro- 
gram embodying the performance or display, if— 

(1) the copy or phonorecord is retained and used solely by the transmitting 
organization that made it, and no further copies or phonorecords are repro- 
duced from it; 

(2) the copy or phonorecord is used solely for the transmitting organiza- 
tion’s own transmissions within its local service area, or for purposes of 
archival preservation or security; and 

(3) unless preserved exclusively for archival purposes, the copy or phono- 
record is destroyed within six months from the date the transmission pro- 
gram was first transmitted to the public. 

(b) Notwithstanding the provisions of section 106, it is not an infringement 
of copyright for a governmental body or other nonprofit organization entitled to 
transmit a performance or display of a work, under section 110(2) or under the 
limitations on exclusive rights in sound recordings specified by section 114(a), 
to make no more than thirty copies or phonorecords of a particular transmission 
program embodying the performance or display, if— 

(1) no further copies or phonorecords are reproduced from the copies 
or phonorecords made under this clause; and 

(2) except for one copy or phonorecord that may be preserved exclusively 
for archival purposes, the copies or phonorecords are destroyed within seven 
oe from the date the transmission progran) was first transmitted to the 
public. 

(c) Notwithstanding the provisions of section 106. it is not an infringement of 
covvright for a governmental body or other nomnrofit organization to make for 
distribution no more than one copy or phonorecord, for each transmitting organiza- 
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tion specified in clause (2) of this subsection, of a particular transmission pro- 
gram embodying a performance of a nondramatic musical work of a religious 
nature, or of a sound recording of such a musical work, if— 

(1) there is no direct or indirect charge for making or distributing any 
such copies or phonorecords ; and 

(2) none of such copies or phonorecords is used for any performance 
other than a single transmission to the public by a transmitting organiza- 
tion entitled to transmit to the public a performance of the work under a 
license or transfer of the copyright; and 

(3) except for one copy or phonorecord that may be preserved exclusively 
for archival purposes, the copies or phonorecords are all destroyed within 
one year from the date the transmission program was first transmitted 
to the public. 

(d) Notwithstanding the provisions of section 106, it is not an infringement of 
copyright for a governmental body or other nonprofit organization entitled to 
transmit a performance of a work under section 110(8) to make-no more than 
one copy or phonorecord embodying the performance, if— 

(1) the copy or phonorecord is retained and used solely by the organiza- 
tion that made it, and no further copies or phonorecords are reproduced 
from it; and 

(2) the copy or phonorecord is used solely for transmissions authorized 
under section 110(8), or for purposes of archival preservation or security. 

(e) The transmission program embodied in a copy or phonorecord made under 
this section is not subject to protection as a derivative work under this title 
except with the express consent of the owners of copyright in the pre-existing 
works employed in the programs. 


§ 113. Scope of exclusive rights in pictorial, graphic, and sculptural works 


(a) Subject to the provisions of subsections (b) and (ec) of this section, the 
exclusive right to reproduce a copyrighted pictorial, graphic, or sculptural work 
in copies under section 106 includes the right to reproduce the work in or on 
any kind of article, whether useful or otherwise. 

(b) This title does not afford, to the owner of copyright in a work that portrays 
a useful article as such, any greater or lesser rights with respect to the making, 
distribution, or display of the useful article so portrayed than those afforded 
to such works under the law, whether title 17 or the common law or statutes of 
a State, in effect on December 31, 1977, as held applicable and construed by a 
court in an action brought under this title. 

(c) In the case of a work lawfully reproduced in useful articles that have 
been offered for sale or other distribution to the public, copyright does not in- 
clude any right to prevent the making, distribution, or display of pictures or 
photographs of such articles in connection with advertisements or commentaries 
related to the distribution or display of such articles, or in connection with news 
reports. 


§ 114. Scope of exclusive rights in sound recordings 


(a) The exelusive rights of the owner of a copyright in a sound recording are 
limited to the rights specified by clauses (1), (2), and (3) of section 106, and 
do not include any right of performance under section 106(4). 

(b) The exclusive right of the owner of copyright in a sound recording under 
clause (1) of section 106 is limited to the right to duplicate the sound recording 
in the form of phonorecords, or of copies of motion pictures and other audiovisual 
works, that directly or indirectly recapture the actual sounds fixed in the record- 
ing. The exclusive right of the owner of copyright in a sound recording under 
clause (2) of section 106 is limited to the right to prepare a derivative work in 
which the actual sounds fixed in the sound recording are rearranged, remixed, 
or otherwise altered in sequence or quality. The exclusive rights of the owner of 
copyright in a sound recording under clauses (1) and (2) of section 106 do not 
extend to the making or duplication of another sound recording that consists 
entirely of an independent fixation of other sounds, even though such sounds 
imitate or simulate those in the copyright sound recording. The exclusive rights 
ef the owner of copyright in a sound recording under clauses (1), (2), and (3) 
of section 106 do not apply to sound recordings included in educational television 
and radio programs (as Gefined in section 397 of title 47) distributed or trans- 
mitted by or through public broadcasting entities (as defined by section 118(g)): 
Provided, That copies or phonorecords of said Lrograms are not commercially 
distributed by or through public broadcasting entities to the general public. 
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(c) This section does not limit or impair the exclusive right to perform pub- 
licly, by means of a pbonorecord, any of the works specified by section 106(4). 

(d) On January 3, 1978, the Register of Copyrights, after consulting with rep- 
resentatives of owners of copyrighted materials, representatives of the broad- 
casting, recording, motion picture, entertainment industries, and arts organiza- 
tions, representatives of organized labor and performers of copyrighted mate- 
rials, shall submit to the Congress a report setting forth recommendations as to 
whether this section should be amended to provide for performers and copy- 
right owners of copyrighted material any performance rights in such material. 
The report should describe the status of such rights in foreign countries, the views 
of major interested parties, and specific legislative or other recommendations, if 
any. 


$115. Scope of exclusive rights in rondramatic musical works: Compulsory 
license for making and d‘stributing phonorecords 

In the case of nondramatic musical works, the exclusive rights provided by 
clauses (1) and (3) of section 106, to make and to distribute phonorecords of 
such works, are subject to compulsory licensing under the conditions specified 
ly this section. 

(a) AVAILABILITY AND Scope ofr COMPULSORY LICENSE.— 

(1) When phonorecords of a nondramatic musical work have been distributed 
to the public in the United States under the authority of the copyright owner, 
any other person may, by complying with the provisions of this section, obtain 
a compulsory license to make and distribute phonorecords of the work. A person 
may obtain a compulsory Hcense only if his or her primary purpose in making 
phonorecords is to distribute them to the public for private use. A person may 
not obtain a compulsory license for use of the work in the making of phono- 
records duplicating a sound recording fixed by another, unless: (i) such sound 
recording was fixed lawfully; and (ii) the making of the phonorecords was 
authorized by the owner of copyright in the sound recording or, if the sound 
recording was fixed before February 15, 1972, by any person who fixed the sound 
recording pursuant to an express license from the owner of the copyright in 
the musical work or pursuant to a valid compulsory license for use of such work 
in a sound recording. 

(2) A compulsory license includes the privilege of making a musical arrange- 
ment of the work to the extent necessary to conform it to the style or manner 
of interpretation of the performance involved, but the arrangement shall not 
change the basic melody or fundamental character of the work, and shall not 
be subject to protection as a derivative work under this title, except with the 
express consent of the copyright owner. 

(b) Norice or INTENTION To OBTAIN COMPULSORY LICENSE.— 

(1) Any person who wishes to obtain a compulsory license under this section 
shall, before or within thirty days after making, and before distributing any 
phonorecords of the work, serve notice of intention to do so on the copyright 
owner. If the registration or other public records of the Copyright Office do not 
identify the copyright owner and include an address at which notice can be 
served, it shall be sufficient to file the notice of intention in the Copyright Office. 
The notice shall comply, in form, content, and manner of service, with require- 
ments that the Register of Copyrights shall prescribe by regulation. 

(2) Failure to serve or fite the notice required by clause (1) forecloses the 
possibility of a compulsory license and, in the absence of a negotiated license, 
renders the making and distribution of phonorecords actionable as acts of in- 
fringement under section 501 and fully subject to the remedies provided by sec- 
tions 502 through 506. 

(c) RoYALty PAayABLE UNDER COMPULSORY LICENSE.— 

(1) To be entitled to receive royalties under a compulsory license, the copy- 
right owner must be identified in the registration or other public records of the 
Copyright Office. The owner is entitled to royalties for phonorecords made and 
distributed after being so identified, but is not entitled to recover for any phono- 
records previously made and distributed. 

(2) Except as provided by clause (1), the’ royalty under a compulsory license 
shall be payable for every phonorecord made and distributed in accordance with 
the license. For this purpose, a phonorecord is considered “distributed” if the 
person exercising the ecmpulsory license has voluntarily and rermanently parted 
with its possession. With respect to each work embodied in the phonorecord, the 
royalty shall be either two and three-fourth cents, or six-tenth of one cent per 
minute of playing time or fraction thereof, whichever amount is larger. 
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(3) Royalty payments shall be made on or before the twentieth day of each 
month and shall include all royalties for the month next preceding. Each monthy 


‘ payment shall be made under oath and shall comply with requirements that the 


Register of Copyrights shall prescribe by regulation. The Register shall also 
prescribe regulations under which detailed cumulative annual statements of 
account, certified by a certified public accountant, shall be filed for every com- 
pulsory license under this section. The regulations covering both the monthly 
and the annual statements of account shall prescribe the form, content, and 
manner of certification with respect ta the number of records made and the 
number of records distributed. 

(4) If the copyright owner does not receive the monthly payment and the 
monthly and annual statements of account when due, he may give written notice 
to the licensee that, unless the’ default is remedied within 30 days from the date 
of the notice, the compulsory license will be automatically terminated. Such 
termination renders either the making or the distribution, or both, of all phono- 
records for which the royalty had not been paid, actionable as acts of infringe- 
ment under section 501 and fully subject to the remedies provided by sections 
502 through 506. 


§ 116. Scope of exclusive rights in nondramatic musical works: Public perform- 
ances by means of coin-operated phonorecord players 


(a) LIMITATION ON ExcLusivE RigHT.—In the case of a nondramatic musical 
work embodied in a phonorecord, the exclusive right under clause (4) of section 
106 to perform the work publicly by mecns of a coin-operated phonorecord player 
is limited as follows: 

(1) The proprietor of the establishment in which the public performance 
takes place is not liable for infringement with respect to such public per- 
formance unless— 

(A) such proprietor is the operator of the phonorecord player ; or 

(B) such proprietor refuses or fails, within one month after receipt 
by registered or certified mail of a request, at a time during which the 
certificate required by clause (1)(C) of subsection (b) is not affixed 
to the phonorecord player, by the copyright owner, to make full dis- 
closure, by registered or certified mail, of the identity of the operator of 
the phonorecord player. 

(2) The operator of the coin-operated phonorecord player may obtain a 
compulsory license to perform ‘the work publicly on that phonorecord player 
by filing the application, affixing the certificate, and paying the royalties 
provided by subsection (b). 

(b) RECORDATION OF COIN-OPERATED PHONORECORD PLAYER, AFFIXATION OF CER- 
TIFICATE, AND ROYALTY PAYABLE UNDER COMPULSORY LICENSE.— 

(1) Any pperator who wishes to obtain a compulsory license for the public 
performance of works on a coin-operated phonorecord player shall fulfill the 
following requirements: 

(A) Before or within one month after such performances are made avail- 
able on a particular phonorecord player, and during the month of January 
in each succeeding year that such performances are made available in that 
particular phonorecord player, the operator shall file in the Copyright Office, 
in accordance with requirements that the Register of ‘opyrights, after con- 
sultation with the Copyright Royalty Commission, shal. prescribe by regula- 
tion, an application containing the name and address °f the operator of the 
phonorecord player and the manufacturer and serial number or other explicit 
identification of the phonorecord player, and deposit with the Register of 
Copyrights a royalty fee for the current calendar year of $8 for that par- 
ticular phonorecord player. If such performances are made available on a 
particular phonorecord player for the first time after July 1 of any year, 
the royalty fee to be deposited for the remainder of that year shall be $4. 

(B) Within twenty days of receipt of an application and a royalty fee 
pursv¥aAnt to subclause (A), the Register of Copyrights shall issue to the 
applicant a certificate for the phonorecord player. 

(G) On or before March 1 of the year in which the certificate prescribea 
by subclause (B) of this clause is issued, or within ten days after the date 
of issue of the certificate, the operator shall affix to the particular phono- 
record player, in a position where it can be readily examined by the public, 
the certificate, issued by the Register of Copyrights under subclause (B), 
of the latest application made by such operator under subclause (A) of 
this clause with respect to that phonorecord player. 
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(2) Failure to file the application, to affix the certificate, or to pay the royalty 
required by clause (1) of this subsection renders the public performance action- 
able as an act of infringement under section 501 and fully subject to the remedies 
provided by sections 502 through 506. 

(c) DISTRIBUTION OF ROYALTIES.— 

(1) The Register of Copyrights sha’l receive all fees deposited under this sec- 
tion and, after deducting the reasonable costs incurred by the Copyright Office 
under this section, shall deposit the balance in the Treasury of the United States, 
in such manner as the Secretary of the Treasury directs, for later distribution 
by the Copyright Royalty Commission as provided by this title. The Register shall 
submit to the Copyright Royalty Commission, on an annual basis, a detailed 
statement of account covering all fees received for the relevant period provided 
by subsection (b). : 

(2) During the month of January in each year, every person claiming to be 
entitled to compulsory license fes under this section for performances during the 
preceding twelve-month period shail file a claim with the Copyright Royalty 
Commission, in accordance with requirements that the Commission shall prescribe 
by regulation. Such claim shall include an agreement to accept as final, except as 
provided in section 809 of this title, the determination of the Copyright Royalty 
Commission in any controversy concerning the distribution of roya'ty fees 
deposited under subclause (A) of subsection (b) (1) of this section to which the 
claimant is a party. Notwithstanding any provisions of the antitrust laws (within 
the meaning of section 12 of title 15), for purposes of this subsection any 
claimants may agree among themselves as to the proportionate division of com- 
pulsory licensing fees among them, may lump their claims together and file them 
jointly or as a single claim, or may designate a common agent to receive payment 
on their behalf. 

(3) After the first day of October of each year, the Copyright Royalty Com- 
mission shall determine whether there exists a controversy concerning the dis- 
tribution of royalty fees deposited under subclause (A) of subsection (b) (1). 
If the Commission determines that no such controversy exists, it shall, after 
deducting its reasonable administrative costs under this section, distribute such 
fees to the copyright owners entitled, or to their designated agents. If it finds 
that such a controversy exists, it shall, pursuant to chapter 8 of-his title, conduct 
a proceeding to determine the distribution of royalty fees. 

(4) The fees to be distributed shall be divided as follows: 

(A) To every copyright owner not affiliated with a performing rights 
society, the pro rata share of the fees to be distributed to which such copy- 
right owner proves entit'ement. 

(B) To the performing rights societies, the remainder of the fees to be 
distributed in such pro rata shares as they shall by agreement stipulate 
among themselves, or, if they fail to agree, the pro rata share to which such 
performing rights societies prove entitlement. 

(C) During the pendency of any proceeding under this section, the Copy- 
right Royalty Commission shall withhold from distribution an amount 
sufficient to satisfy all claims with respect to which a controversy exists, but 
shall have discretion to proceed to distribute any amounts that are not in 
controversy. 

(5) The Copyright Royalty Commission shall promulgate regulations under 
which persons who can reasonably be expected to have claims may, during the 
year in which performances take place, without expense to or harassment of 
operators or proprietors of establishments in which phonorecord plavers are 
located, have such access to such establishments and to the phonorecord players 
located therein and such opportunity to obtain information with respect thereto 
as may be reasonably necessary to determine, by sampling procedures or other- 
wise, the proportion of contribution of the musical works of each such person to 
the earnings of the phonorecord players for which fees shall have heen deposited. 
Any person who alleges that he or she has been denied the access permitted 
under the regulations prescribed by the Copyright Royalty Commission may 
bring an action in the United States District Court for the District of Columbia 
for the cancellation of the compulsory license of the phonorecord player to which 
such access has been denied, and the court shall have the power to declare the 
comnutsory license thereof invalid from the date of issne thereof. 

(d) CRIMINAL PENALTIES.—Any person who knowingly makes a false repre- 
sentation of a material fact in an application filed under clause (1) (A) of sub- 
section (b), or who knowingly alters a certificate issued under clause (1)(B) 
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of subsection (b) or knowingly affixes such a certificate to a phonorecord player 
other than the one it covers, shall be fined not more than $2,500. 

(e) Derinirions.—As used in this section, the following terms and their 
variant forms mean the following : 

(1) A “coin-operated phonorecord player” is a machine or device that— 

(A) is employed solely for the performance of nondramatic musical 
works by means of phonorecords upon being‘activated by insertion of 
coins, currency, tokens, or other monetary units or their equivalent ; 

(B) is located in an establishment making no direct or indirect 
charge for admission ; 

(C) is accompanied by a list of the titles of all the musical works 
available for performance on it, which list is affixed to the phono- 
record player or posted in the establishment in a prominent position 
where it can be readily examined by the public; and 

(D) affords a choice of works available for performance and per- 
mits the choice to be made by the patrons of the establishment in which 
it is located. 

(2) An “operator” is any person who, alone or jointly with others: 

(A) owns a coin-operated phonorecord player ; or 

(B) has the power to make a coin-operated phonorecord player avail- 
able for placement in an establishment for purposes of public perform- 
ance; or 

(C) has the power to exercise primary control over the selection 
of the musical works made available for public performance in a coin- 
operated phonorecord player. 

(3) A “performing rights society” is an association or corporation that 
licenses the public performance of nondramatic musical works on behalf 
of the copyright owners, such as the Aierican Society of Composers, Authors 
and Publishers, Broadcast Music, Inc., and SESAC, Inc. 


$117. Scope of exclusive rights: Use in conjunction with computers and similar 
information systems 

Notwithstanding the provisions of sections 106 through 116 and 118, this title 
does not afford to the owner of copyright in a work any greater or lesser rights 
with respect to the use of the work in conjunction with automatic systems 
capable of storing, processing, retrieving, or transferring information, or in 
conjunction with any similar device, machine, or process, than those afforded to 
works under the law, whether title 17 or the common law or statutes of a State, 
in effect on December 31, 1977, as held applicable and construed by a court in 
action brought under this title. 


$118. Scope of exclusive rights: Use of certain works in connection with non- 
commercial broadcasting 


.(a) The exclusive rights provided by section 106 shall, with respect to the 
works specified by subsection (b) and the activities specified by subsection (d), 
be subject to the conditions and limitations prescribed by this section. i 

(b) Not later than thirty days following the date of publication by the Presi- 
dent of the notice announcing the initial appointments of the members of the 
Copyright Royalty Commission, as provided by section 801(c), the Chairman 
of the Commission shall cause notice to be published in the Federal Register 
of the initiation of proceedings for the purpose of determining reasonable terms 
and rates of royalty payments for the activities specified by subsection (d) with 
respect to published nondramatic musical works and published pictorial, graphic, 
and sculptura] works during a period beginning as provided in clause (3) of 
this subsection and ending on December 31, 1982. Copyright owners and public 
broadcasting entities shall negotiate in good faith and cooperate fully with 
the Commission in an effort to reach reasonable and expeditious results. Not- 
withstanding any provision of the antitrust laws (within the meaning of sec- 
tion 12 of title 15), any owners of copyright in works specified by this sub- 
section and any public broadcasting entities, respectively, may negotiate and 
agree upon the terms and rates of royalty payments and the proportionate di- 
vision of fees paid among various copyright owners, and may designate com- 
mon agents to negotiate, agree to, pay, or receive payments. 

(1) Any owner of copyright in a work specified in this subsection or any 
public broadcasting entity may, within one hundred and twenty days after 
publication of the notice specified in this subsection, submit to the Copyright 
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Royalty Commission proposed licenses covering such activities with respect 
to such works, The Copyright Royalty Commission shall proceed on the basis 
of the proposals submitted to it as well as any other relevant information. 
The Copyright Royalty Commission shall permit any interested party to sub- 
mit information relevant to such proceedings. 

(2) License agreements voluntarily negotiated at any time between one 
or more copyright owners and one or more public broadcasting entities shall 
be given effect in lieu of any determination by the Commission: Provided, 
That copies of such agreements are filed in the Copyright Office within thirty 
days of execution in accordance with regulations that the Register of Copy- 
rights shall prescribe. 

(3) Within six months, but not earlier than one hundred and twenty days, 
from the date of publication of the notice specified in this subsection the 
Copyright Royalty Commission shall make a determination and publish in the 
Federal Register a schedule of rates and terms which, subject to clause (2) 
of this subsection, shall be binding on all owners of copyright in works 
specified by this subsection and public broadcasting entities, regardless of 
whether or not such copyright owners and public broadcasting entities have 
submitted proposals to the Commission. In establishing such rates and terms 
the Copyright Royalty Commission may consider the rates for comparable 
circumstances under voluntary license agreements negotiated as provided in 
clause (2) of this subsection. The Copyright Royalty Commission shall also 
establish requirements by which copyright owners may receive reasonable 
notice of the use of their works under this section, and under which records 
of such use shall be kept by public broadcasting entities. 

(4) With respect to the neriod beginning on the effective date of this title 
and ending on the date of publication of such rates and terms, this title shall 
not afford to owners of copyright or public broadcasting entities any greater 
or lesser rights with respect to the activities specified in subsection (d) as 
applied to works specified in this subsection than those afforded under the 
law in effect on December 31, 1977, as held applicable and construed by a 
court in an action brought under this title. 

(c) The initial procedure specified in subsection (b) shall be repeated and con- 
cluded between June 30 and December 31, 1982, and at five-year intervals there- 
after, in accordance with regulations that the Copyright Royalty Commission 
shall prescribe. 

(d) Subject to the transitional provisions of subsection (b) (4), and to the 
terms of any voluntary license agreements that have been negotiated as provided 
by subsection (b) (2), a public broadcasting entity may, upon compliance with 
the provisions of this section, including the rates and terms established by the 
Copyright Royalty Commission under subsection (b) (3), engage in the follow- 
ing activities with respect to published nondramatic musical works and published 
pictorial, graphic, and sculptural works: 

(1) performance or display of a work by or in the course of a transmis- 
sion made by a noncommercial educational broadcast station referred to in 
subsection (g) ; 

(2) production of a transmission program, reproduction of copies or phono- 
records of such a transmission program. and distribution of such copies or 
phonorecords, where such production, reproduction, or distribution is made 
by a nonprofit institution or organization solely for the purpose of transmis- 
sions specified in clause (1) ; and 

(3) the making of reproductions by a governmental body or a nonprofit 
institution of a transmission program simultaneously with its transmission 
as specified in clause (1), and the performance or display of the contents of 
such program under the conditions specified by clause (1) of section 110, of 
section 110, but only if the reproductions are used for performances or dis- 
plays for a period of no more than seven days from the date of the trans- 
mission specified in clause (1), and are destroyed before or at the end of 
such period. No person supplying, in accordance with clause (2), a repro- 
duction of a transmission program to governmental bodies or nonprofit in- 
stitutions under this clause shall have any liability as a result of failure of 
such bodv or institution to destroy such reproduction: Provided, That it shall’ 
have notified such body of institution of the requirement for such destruction 
pursuant to this clause: And provided further, That if such body or institu- 
tion itself fails to destroy such reproduction it shall be deemed to have 
infringed. 
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(e) Except as expressly provided in this subsection, this section shall have no 
applicability to works other than those specified in subsection (b). 

(1) Owners of copyright in nondramatic literary works and public broad- 
casting entities may, during the course of voluntary negotiations, agree 
among themselves, respectively, as to the terms and rates of royalty pay- 
ments without liability under the antitrust laws (within the meaning of 
section 12 of title 15). Any such terms and rates of royalty payments shall 
be effective upon filing in the Copyright Office, in accordance with regula- 
tions that the Register of Copyrights shall prescribe. 

(2) On January 3, 1980, the Register of Copyrights, after consulting with 
authors and other owners of copyright in nondramatic literary works and 
their representatives, and with public broadcasting entities and their repre- 
sentatives, shall submit to the Congress a report setting forth the extent 
to which voluntary licensing arrangements have been reached with respect 
to the use of nondramatic literary works by such broadcast stations. The 
report should also describe any problems that may have arisen, and present 
legislative or other recommendations, if warranted. 

(f) Nothing in this section shall be construed to permit, beyond the limits of 
fair use as provided by section 107, the unauthorized dramatization of a non- 
dramatic musical work, the production of a transmission program drawn to any 
substantial extent from a published compilaiton of pictorial, graphic, or sculp- 
tural works, or the unauthorized use of any portion of an audiovisual work. 

(g) As used in this section, the term ‘public broadcasting entity’? means a 
noncommercial educational broadcast station as defined in section 397 of title 
47 and any nonprofit institution or organization engaged in the activities de- 
scribed in clause (2) of subsection (d). 


‘ Chapter 2—COPYRIGHT OWNERSHIP AND TRANSFER 
ec, 


201. Ownership of copyright. 

202. ow oe rablp of copyright as distinct from ownership of material object. 
203. Termination of transfers and lHcenses granted by the author. 

204. Execution of transfers of copyright ownership. 

205. Recordation of transfers and other documents. 


§ 201. Ownership of copyrights 

(a) INITIAL OWNERSHIP.—Copyright in a work protected under this title vests 
initially in the author or authors of the work. The authors of a joint work are 
coowners of copyright in the work. 

(b) Works MADE For H1re.—In the case of a work made for hire, the employer 
or other person for whom the work was prepared is considered the author for 
purposes of this title, and, unless the parties have expressly agreed otherwise in 
a written instrument signed by them, owns all of the rights comprised in the 
copyright. 

(c) CONTRIBUTIONS TO COLLECTIVE Worxs.—Copyright in each separate con- 
tribution to a collective work is distinct from copyright in the collective work 
as a whole, and vests initially in the author of the contribution. In the absence of 
an express transfer of the copyright or of any rights under it, the o ner of 
copyright in the collective work is presumed to have acquired only the priv- 
ilege of reproducing and distributing the contribution as part of that particular 
collecitve work, any revision of that collecitve work, and any later collective 
work in the same series. 

(d) TRANSFER OF OWNERSHIP.— 

(1) The ownership of a copyright may be transferred in whole or in part by 
any means of conveyance or by operation of law, and may be bequeathed by 
mn or pass as personal property by the applicable laws of interstate succes- 
sion. 

(2) Any of the exclusive rights comprised in a copyright, including any sub- 
division of any of the rights specified by section 106, may be transferred as pro- 
vided by clause (1) and owned separately. The owner of any particular exclu- 
sive right is entitled, to the extent of that right, to all of the protection and 
remedies accorded to the copyright owner by this title. 

(e) INVOLUNTaRY TRANSFER.—When an individual author’s ownership of a 
copyright, or of any of the exclusive rights under a copyright, has not previously 
been transferred voluntary by the individual author, no action by any govern- 
mental body or other official or organization purporting to seize, expropriate, 
transfer, or exercise rights of ownership with respect to the copyright, or any 
of the exclusive right: under a copyright, shall be given effect under this title. 
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§ 202. Ownership of copyright as distinct from ownership of material object 


Ownership of a copyright, or of any of the exclusive rights under a copyright, 
is distinct from ownership of any material object in which the work is embodied. 
Transfer of ownership of any material object, including the copy or phonorecord 
in which the work is first fixed, does not of itself convey any rights in the copy- 
righted work embodied in the object; nor, in the absence of an agreement, does 
transfer of ownership of a copyright or of any exclusive rights under a copyright 
convey property rights in any material object. 


§ 203. Termination of transfers and licenses granted by the author 


(a) ConpDITIONS FOR TERMINATION.—In the case of any work other than a work 
made for hire, the exclusive or nonexclusive grant of a transfer or license of 
copyright or of any right under a copyright, executed by the author on or after 
January 1, 1978, otherwise than by will, is subject to termination under the fol- 
lowing conditions: 

(1) In the case of a grant executed by one author, termination of the 
grant may be effected by that author or, if the author is dead, by the person 
or persons who, under clause (2) of this subsection, own and are entitled to 
exercise a total of more than one-half of that author’s termination interest. 
In the case of a grant executed by two or more authors of a joint work, 
termination of the grant may be effected by a majority of the authors who 
executed it; if any of such authors is dead, the termination interest of any 
person or persons who. under clause (2) of this subsection, own and are en- 
titled to exercise a total of more than one-half of that author’s interest. 

(2) Where an author is dead, his or her termination interest is owned, 
and may be exercised, by his widow or her widower and his or her children 
or grandchildren as follows: 

(A) the widow or widower owns the author’s entire termination in- 
terest unless there are any surviving children or grandchildren of the 
author, in which case the widow or widower owns one-half of the author’s 
interest ; 

(B) the author’s surviving children, and the surviving children of any 
dead child of the author, own the author’s entire termination interest 
unless there is a widow or widower, in which case the ownership of one- 
half of the author’s interest is divided among them ; 

(C) the rights of the author’s children and grandchildren are in all 
eases divided among them and exercised on a per stirpes basis according 
to the number of such author’s children represented; the share of the 
children of a dead child in a termination interest can be exercised only 
by the action of a majority of them. 

(3) Termination of the grant may be effected at any time during a period 
of five years beginning at the end of thirty-five years from the date of exe- 
eution of the grant; or, if the grant covers the right of publication of the 
work, the period begins at the end of thirty-five years from the date of pub- 
lication of the work under the grant or at the end of forty years from the 
date of execution of the grant, whichever term ends earlier. 

(4) The termination shall be effected by serving an advance notice in writ- 
ing. signed by the number and proportion of owners of termination interests 
required under clauses (1) and (2) of this subsection, or by their duly 
authorized agents, upon the grantee or the grantee’s successor in title. 

(A) The notice shall state the effective date of the termination, which 
shall fall within the five-year period specified by clause (3) of this sub- 
section, and the notice shall be served not less than two or more than 
ten years before that date. A copy of the notice shall he recorded in the 
Copyright Office before the effective date of termination, as a condition 
to its taking effect. 

(B) The notice shall comply, in form, content, and manner of serv- 
ice, with requirements that the Register of Copyrights shall prescribe 
by regulation. 

(5) Termination of the grant may be effective notwithstanding any 
agreement to the contrary, including an agreement to make a will or 
to make any future grant. 

(b) EFFECT oF TERMINATION.—Upon the effective date of termination, all 
rights under this title that were covered hv the terminated vrant revert to 
the author, anthors, and other persons owning termination interests nnder 
clauses (1) and (2) of subsection (a), including those owners who did not 
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join in signing the notice of termination under clause (4) of subsection (a. 
but with the following Hmitations: 

(1) A derivative work prepared under authority of the grant befu.c 
its termination may continue to be utilized under the terms of the grant 
after its termination, but this privilege does not extend to the prepa- 
ration after the termination of other derivative works based upon the 
copyrighted work covered by the terminated grant. 

(2) The future rights that will revert upon termination of the grant 
become vested on the date the notice of termination has been served as 
provided by clause (4) of subsection (a). The rights vest in the author, 
authors, and other persons named in, and in the proportionate shares pro- 
vided by, clauses (1) and (2) of subsection (a). 

(3) Subject to the provisions of clause (4) of this subsection, a further 
grant, or agreement to make a further grant, of any right covered by a 
terminated grant is valid only if it is signed by the same number and 
proportion of the owners, in whom the right has vested under clause 
(2) of this subsection, as are required to terminate the grant under clauses 
(1) and (2) of subsection (a). Such further grant or agreement is effective 
with respect to all of the persons in whom the right it covers has vested 
under clause (2) of this subsection, including those who did not join 
in signing it. If any person dies after rights under a terminated grant 
have vested in him or her, that person’s legal representatives, legatees, 
or heirs at law represent him or her for purposes of this clause. 

(4) A further grant, or agreement to make a further grant, of any right 
covered by a terminated grant is valid only if it is made after the effective 
date of the termination. As an exception, however, an agreement for such 
a further grant may be made between the persons provided by clause (3) 
of this subsection and the original grantee or such grantee’s successor in 
title, after the notice of termination has been served as provided by clause 
(4) of subsection (a). 

(5) Termination of a grant under this section affects only those 
rights covered by the grant that arise under this title, and in no way 
affects rights arising under any other Federal, State, or foreign laws. 

(6) Unless and until termination is effected under this section, the 
grant, if it does not provide otherwise, continues in effect for the term 
of copyright provided by this title. 


§ 204. Execution of transfers of copyright ownership 
(a) A transfer of copyright ownership, other than by operation of law, is 
not valid unless an instrument of conveyance, or a note or memorandum of 
the transfer, is in writing and signed by the owner of the rights conveyed or 
such owner’s duly authorized agent. 
(b) A certificate of acknowledgment is not required for the validity of a 
transfer, but is prima facie evidence of the execution of the transfer if— 
(1) in the ease of d transfer executed in the United States, the certificate 
is issued by a person authorized to administer oaths within the United 
States; or : 
(2) in the case of a transfer executed in a foreign covntry. the certificate 
is issued by a diplomatic or consular officer of the United States, or by a 
person authorized to administer oaths whose authority is proved by a cer- 
tificate of such an officer. 


§ 205. Recordation of transfers and other documents 

(a) ConpITIONS For REcorRDATION.—Any transfer of copyright ownership or 
other document pertaining to a copyright may be recorded in the Copyright 
Office if the document filed for recordation bears the actual signature of the 
person who executed it, or if it is aecompanied by a sworn or official certifica- 
tion that it is a true copy of the original. signed document. 

(b) CertiricaTe or REecoRpATION.—The Register of Copyrights shall, upon. 
receipt of a document as provided by subsection (a) and of the fee provided 
by section 708, record the document and return it with a certificate of 
recordation. 

(c) RECORMATION AS CONSTRUCTIVE Notice.—Recomation of a document in the 
Copyright Office gives all persons constructive notice of the facts stated in the 
recorded document, but only if— 
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(1) the document, or material attached to it, specifically identifies the work 
to which it pertains so that, after the document is indexed by the Register of 
Copyrights, it would be revealed by a reasonable search under the title or regis- 
tration number of the work ; and 

(2) registration has been made for the work. 

(d) REcORDATION AS PREREQUISITE TO INFRINGEMENT SuiIt.—No person claim- 
ing by virtue of a transfer to be the owner of a copyright or of any exclusive 
right under a copyright is entitled to institute an infringement action under 
this title until the instrument of transfer under which such person claims has 
been recorded in the Copyright Office, but suit may be instituted after such 
recordation on a cause of action that arose before recordation. 

(e) PRIonITY BETWEEN CONFLICTING TRANSFERS.—AS between two conflicting 
transfers, the one executed first prevails if it is recorded, in the manner required 
to give constructive notice under subsection (c), within one month after its 
execution in the United States or within two months after its execution outside 
the United States, or at any time before recordation in such manner of the later 
transfer. Otherwise the later transfer prevails if recorded first in such manner, 
and if taken in good faith, for valuable consideration or on the basis of a bind- 
ing promise to pay royalties, and without notice of the earlier transfer. 

(f) Prroniry BETWEEN CONFLICTING TRANSFER OF OWNERSHIP AND NONEXCLU- 
SIVE LicENSE.—-A nonexclusive license, whether recorded or not, prevails over 
a conflicting transfer of copyright ownership if the license is evidenced by a 
written instrument signed by the owner of the rights licensed or such owner’s 
duly authorized agent, and if— 

(1) the license was taken before execution of the transfer ; or 
(2) the license was taken in good faith before recordation of the transfer 
and without notice of it. 


‘es Chapter 3—DURATION OF COPYRIGHT 


301. Preemption with respect to other laws. 

392. Duration of copyright : Works created on or after January 1, 1978. 

303, Poretion of SePrHne: Works created but not published or copyrighted before Janu- 
ary 1, is 

304. Duration of copyright : Subsisting copyrights. 

305. Duration of copyright : Terminal date. 


§ 301. Preemption with respect to other laws 


(a) On and after January 1, 1978, all legal or equitable rights that are equiv- 
alent to any of the exclusive rights within the general scope of copyright as 
specified by section 106 in works of authorship that are fixed in a tangible 
medium of expression and come within the subject matter of copyright as 
specified by sections 102 and 108, whether created before or after that date and 
whether published or unpublished, are governed exclusively by this title. There- 
after, no person is entitled to any such right or equivalent right in any such 
work under the common law or statutes of any State. 

(b) Nothing in this title annuls or limits any rights or remedies under the 
common law or statutes of any State with respect to-— 

(1) subject matter that does not come within the subject matter of copy- 
right as specified by sections 102 and 103, including works of authorship 
not fixed in any tangible medium or expression ; or 

(2) any cause of action arising from undertakings commenced before 
January 1, 1978; or 

(3) activities violating legal or equitable rights that are not equivalent to 
any of the exclusive rights within the general scope of copyright as specified 
by section 106, including rights against misappropriation not equivalent to 
any of such exclusive rights, breaches of contract, breaches of trust, trespass, 
conversion, invasion of privacy, defamation, and deceptive trade practices 
such as passing off and false representation. 

(c) With respect to sound recordings fixed before February 15. 1972. any 
rights or remedies under the common Jaw or statutes of any State shall not 
be annulled or limited by th’s title until February 15. 2047. The preemptive 
provisions of subsection (a) shall apply to any such rights and remedies per- 
taining to any cause of action arising from undertakings commenced on and 
after February 15. 2047. Notwithstanding the provisions of section 303. no 
sound recording fixed hefore February 15, 1972. shall be subject to copyright 
under this title before, on, or after Februarv 15, 2047. 

(d) Nothing in this title annuls or limits any rights or remedies under any 
other Federal statute. 
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§ 302. Duration of copyright: Works created on or after January 1, 1978 


(a) In GENERAL.—Copyright in a work created on or after January 1, 1978, 
suvsists from its creatiou aud, except as provided by the foilowing subsections, 
endures for a term consisting of the life of the author and fifty years after the 
autuoc’s death. 

(b) Joint Worxs.—In the case of a joint work prepared by two or more 
authors who did not work for hire, the copyright endures for a term consisting 
of the life of the last surviving author and fifty years after such last surviving 
autnor’s death. 

(c) ANONYMOUS WoRKs8, PSEUDONYMOUS WORKS, AND WoRKs MADE FOR HIRE.— 
In the case of an anonymous work, a pseudonymous work, or a work made for 
hire, the copyright endures for a term of seventy-five years from the year of its 
first publication, or a term of one hundred years from the year of its creation, 
whichever expires first. If, before the end of such term, the identity of one or 
more of the authors of an anonymous or pseudonymous work is revealed in the 
records of a registration made for that work under subsections (a) or (d) of 
section 408, or in the records provided by this subsection, the copyright in the 
work endures for the term specified by subsections (a) or (b), based on the life 
of the author or authors whose identity has been revealed. Any person having 
an interest in the copyright in an anonymous or psevdonymous work may at any 
time record, in records to be maintained by the Copyright Office for that purpose, 
a statement identifying one or more authors of the work; the statement shall 
also-identify the person filing it, the nature of that person's interest, the source of 
the information recorded, and the particular work affected, and shall comply in 
form and content with requirements that the Register of Copyrights shall pre- 
scribe by regulation. 

(d) Recorps RELATING To DEATH oF AUTHORS.——Any person having an interest 
in a copyright may at any time record in the Copyright Office a statement of the 
date of death of the author of the copyrighted work, or a statement that the 
author is still living on a particular date. The statement shall identify the per- 
son filing it, the nature of that person’s interest, and the source of the informa- 
tion recorded, and shall comply in form and content with requirements that 
the Register of Copyrights shall prescribe by regulation. The Register shall main- 
tain current records of information relating to the death of authors of copy- 
righted works, based on such recorded statements and, to the extent the Register 
considers practicable, on' data contained in any of the records of the Copyright 
Office or in other reference sources. 

(e) PRESUMPTION AS TO AUTHOR'S DeEaTH.—After a period of seventy-five years 
from the year of first publication of a work, or a period of one hundred years 
from the year of its creation, whichever expires first, any person who obtains 
from the Copyright Office a certified report that the records provided by subsec- 
tion (d) disclose nothing to indicate that the author of the work is living, or died 
less than fiftv vears before, is entitled to the benefit of a presumption that the 
author has been dead for at least fifty years. Reliance in zood faith upon this 
presumption shall be a complete defense to any action for infringement under this 
title. 


§ 303. Duration of copyright: Works created but not published or copyrighted 
before January 1, 1978 


Copyright in a work created before January 1, 1978, but not theretofore in the 
public domain or copyrighted, subsists from January 1, 1978, and endures for the 
term provided by section 302. In no case, however, shal} the term of copyright in 
such a work expire before December 31, 2002; and, if the work is published on 
or before December 31, 2002, the term of copyright shail not expire before 
December 31, 2027. 


§ 304. Duration of copyright : Subsisting copyrights 

(a) CopyricHts IN THEIR First TerM ON JANuARY 1, 1978.—Any copyright, 
the first term of which is subsisting on January 1, 1978, shall endure for twenty- 
eight years from the date it was originally secured: Provided, That is the case of 
any posthumous work or of any periodical, cyclopedic, or other composite work 
upon which the copyright was originally secured by the proprietor thereof, of 
any work copyrighted by a corporate body (otherwise than as assignee or licensee 
of the individual author) or by an employer of whom such work is made for hire, 
the proprietor of such copyright shall be entitled to a renewal and extension of 
the copyright in such work for the further term of forty-seven years when appli- 
cation for such renewal and extension shall have been made to the Copyright 
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Office and duly registered therein within one year prior to the expiration of 
the original term of copyright: And provided further, That in the case of any 
other copyrighted work, including a contribution by an individual author to a 
periodical or to a cyclopedic or other composite work, the author of such work, 
if still living, or the widow, widower, or children of the author, if the author be 
not living, or if such author, widow, widower, or children be not living, then 
the author's executors, or in the absence of a will, his or her next of kin shall 
be entitled to a renewal and extension of the copyright in such work for a further 
term of forty-seven years when application for such renewal and extension shall 
have been made to the Copyright Office and duly registered therein within one 
year prior to the expiration of the original term copyright: And provided further. 
That in default of the registration of such application for renewal and extension, 
the copyright in any work shall terminate at the expiration of twenty-eight years 
from the date copyright was originally secured. 

(b) CopyRIGHTS IN THEIR RENEWAL TERM OR REGISTERED FOR RENEWAL BE- 
FORE JANUARY 1, 1978.—The duration of any copyright, the renewal term of 
which is subsisting at any time between December 31, 1976, and December 31, 
1977, inclusive, or for which renewal registration is made between December 31, 
1976, and December 31, 1977, inclusive, is extended to endure for a term of 
seventy-five years from the date copyright was originally secured. 

(c) TERMINATION OF TRANSFERS AND LICENSES COVERING EXTENDED RENEWAL 
TreRM.—In the case of any copyright subsisting in either its first or renewal 
term on January 1, 1978, other than a copyright in a work made for hire, the 
exclusive or nonexclusive grant of a transfer or license of the renewal copy- 
right or any right under it, executed before January 1, 1978, by any of the per- 
sons designated by the second proviso of subsection (a) of this section, other- 
wise than by will, is subject to termination under the following conditions: 

(1) In the case of a grant executed by a person or persons other than 
the author, termination of the grant may be effected by the surviving per- 
son or persons who executed it. In the case of a grant executed by one or 
more of the authors of the work, termination of the grant may be effected, 
to the extent of a particular author’s share in the ownership of the re- 
newal copyright, by the author who executed it or, if such author is dead, 
by the person or persons who, under clause (2) of this subsection, own and 
are entitled to exercise a total of more than one-half of that author’s termina- 
tion interest. 

(2) Where an author is dead, his or her termination interest is owned, 
and may be exercised, by his widow or her widower and his or her children 
or grandchildren as follows: 

(A) the widow or widower owns the author’s entire termination in- 
terest unless there are any surviving children or grandchildren of the 
author, in which case the widow or widower owns one-half of the author’s 
interest ; 

(B) the author’s surviving children, and the surviving children of any 
dead child of the author, own the author's entire termination interest 
unless there is a widow or widower, in which case the ownership of one- 
half of the author’s interest is divided among them; 

(C) the rights of the author’s children and grandchildren are in all 
cases divided among them and exercised on a per stirpes basis accord- 
ing to the number of such author's children represented; the share of 
the children of a dead child in a termination interest can be exercised 
only by the action of a majority of them. 

(3) Termination of the grant may be effected at any time during a period 
of five years beginning at the end of fifty-six years from the date copyright 
was originally secured, or beginning on January 1, 1978, whichever is later. 

(4) The termination shall be effected by serving an advance notice in 

writing upon the grantee or the grantee’s successor in title. In 'the case of 
a grant executed by a person or persons other than the author, the notice 
shall be signed by all of those entitled to ‘terminate the grant under clause 
(1) of this subsection, or by their duly authorized agents. In the case of a 
grant executed by one or more of the authors of the work, the notice as to 
any one author’s share shall be signed by that author or his or her duly 
authorized agent or, if that author is dead, by the number and proportion 
of the owners of his or her termination interest required under clauses (1) 
and (2) of this subsection, or by their duly authorized agents. 
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(A) The notice shall state the effective date of the termination, which 
shall fall within the five-year period specified by clause (3) of this sub- 
section, and the notice shall be served not less than two or more than 
ten years before that date. A copy of the notice shall be recorded in the 
Copyright Office before the effective date of termination, as a condition 
to its taking effect. 

(B) The notice shall comply, in form, content, and manner of service, 
with requirements that the Register of Copyrights sha!l prescribe by 
regulation, 

(5) Termination of the grant may be effected notwithstanding any agree- 
ment to the contrary, including an agreement to make a will or to make any 
future grant. 

(6) In the case of a grant executed by a person or persons other than the 
author, all rights under this title that were covered by the terminated grant 
revert, upon the effective date of termination, to all of those entitled to 
terminate the grant under clause (1) of this subsection. In the case of a 
grant executed by one or more of the authors of the work, all of a particular 
author's rights under this title that were covered by the terminated grant 
revert, upon the effective date of termination, to that author or, if that 
author is dead, to the persons owning his or her termination interest under 
clause (2) of this subsection, including those owners who did not join in 
signing the notice of termination under clause (4) of this subsection. In all 
cases the reversion of rights is subject to the following limitations: 

(A) A derivative work prepared under authority of the grant before 
its termination may continue to be utilized under the terms of the grant 
after its termination, but this privilege does not extend to the prepara- 
tion after the termination of other derivative works based upon the 
copyrighted work covered by the terminated grant. 

(B) The future rights that will revert upon termination of the grant 
become vested on the date the notice of termination has been served as 
provided by clause (4) of this subsection. 

(C) Where the author’s rights revert to two or more persons under 
clause (2) of this subsection, they shall vest in those persons in the 
proportionate shares provided by that clause. In such a case, and sub- 
ject to the provisions of subclause (D) of this clause, a further grant, or 
agreement to make a further grant, of a particular author’s share with 
respect to any right covered by a terminated grant is valid only if it is 
signed by the same number and proportion of the owners, in whom the 
right has vested under this clause, as are required to terminate the grant 
under clause (2) of this subsection. Such further grant or agreement is 
effective with respect to all of the persons in whom the right it covers 
has vested under this subclause, including those who did not join in 
signing it. If any person dies after rights under a terminated grant have 
vested in him or her, that person's legal representatives, legatees, or 
heirs at law represent him or her for purposes of this subclause. 

(D) A further grant, or agreement to make a further grant, of any 
Tight covered by a terminated grant is valid only if it is made after 
the effective date of the termination. As an exception, however, an agree- 
ment for such a further grant may be made between the author or any 
of the persons provided by the first sentence of clause (6) of this sub- 
section, or between the persons provided by subclause (C) of this clause, 
and the original grantee or such grantee’s suecessor in title. after the 
notice of termination has been served as provided by clause (4) of this 
subsection. 

(f&) Termination of a grant under this subsection affects only those 
rights covered by the grant that arise under this title, and in no way 
affects rights arising under any other Federal, State, or foreign laws. 

(F) Unless and until termination is effected under this subsection, 
the grant, if it does not provide otherwise, continues in effect for the 
remainder of the extended renewal term. 


§ 305. Duration of copyright: Terminal date 


All terms of copyright provided by sections 302 through 304 run to the end of 
the calendar year in which they would otherwise expire. 


28 


Chapter 4.~COPYRIGHT NOTICE, DEPOSIT, AND REGISTRATION 


401. Notice of copyright : Visually perceptible copies. 

402. Notice of copyright : Phonorecords of sound recordings. 

408. Notice of copyright : Publications incorporating United States Government works. 
404. Notice of copyright : Contributions to collective works. 

405. Notice of copyright : Omission of notice. 

406. Notice of copyright : Error in name or date. 

407. Deposit of copies or phonorecords for Library of Congress. 

408. Copyright registration in general. 

409. Application for registration. 

410. Registration of claim and issuance of certificate. 

411. Registration as prerequisite to infringement sult. 

412. Registration as prerequisite to certain remedies for infringement. 


§ 401. Notice of copyright : Visually perceptible copies 

(a) GENERAL REQUIREMENT.-Whenever a work protected under this title is 
published in the United States or elsewhere by authority of the copyright owner, 
a notice of copyright as provided by this section shall be placed on all publicly 
distributed copies from which the work can be visually perceived, either directly 
or with the aid of a machine or device. 

(b) Form oF Notice.—The notice appearing on the copise shall consist of 
the following three elements: 

(1) the symbol © (the letter C in a circle), or the word “Copyright”, 
or the abbreviation “Copr.” ; and 

(2) the year of first publication of the work; in the case of compilations 
or derivative works incorporating previously published material, the year 
date of first publication of the compilation or derivative work is sufficient. 
The year date may be omitted where a pictorial, graphic, or sculptural work, 
with accompanying text matter, if any, is reproduced in or on greeting 
cards, postcards, stationery, jewelry, dolls, toys, or any useful articles; 
and 

(8) the name of the owner of copyright in the work, or an abbreviation 
by which the name can be recognized or a generally known alternative 
designation of the owner. 

(c) PosiTIon oF Norice.—The notice shall be affixed to the copies in such 
manner and location as to give reasonable notice of the claim of copyright. The 
Register of Copyrights shall prescribe by regulation, as examples, specific methods 
of affixation and positions of the notice on various types of works that will satisfy 
this requirement, but these specifications shall not be considered exhaustive. 


§ 402. Notice of copyright: Phonorecords of sound recordings 
(a) GENERAL REQUIREMENT.—Whenever a sound recording protected under 
this title is published in the United States or elsewhere by authority of the 
copyright owner, a notice of copyright as provided by this section shall be placed 
on all publicly distributed phonorecords of the sound recording. 
(b) Form or Notice.—-The notice appearing on the phonorecords shall consist 
of the following three elements: 
(1) the symbol ® (the letter P in a circle); and 
(2) the year of first publication of the sound recording; and 
(3) the name of the owner of copyright in the sound recording, or an 
abbreviation by which the name can be recognized, or a generally known 
alternative designation of the owner; if the producer of the sound record- 
ing is named on the phonorecord labels or containers, and if no other 
name appears in conjunction with the notice, the producer's name shall 
be considered a part of the notice. 
(ec) Position oF NoTicE.—The notice shall be placed on the surface of the 
phonorecord, or on the phonorecord label or container, in such manner and loca- 
tion as to give reasonable notice of the claim of copyright. 


§ 403. Notice of copyright: Publications incorporating United States Govern- 
ment works 
Whenever a work is published in copies or phonorecords consisting pre- 
ponderantly of one or more works of the United States Government, the notice 
of copyright provided by sections 401 or 402 shall also include a statement 
identifying, either affirmatively or negatively, those portions of copies or phono- 
records embodying any work or works protected under this title. 


§ 404. Notice of copyright: Contributions to collective works 


(a) A separate contribution to a collective work may bear its own notice of 
copyright, as provided by sections 401 through 403. However, a single notice 
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applicable to the collective work as a whole is sufficient to satisfy the require- 
ments of sections 401 through 403 with respect to the separate contributions it 
contains (not including advertisements inserted on behalf of persons other 
than the owner of copyright in the collective work), regardless of the owner- 
ship of copyright in the contributions and whether or not they have been 
previously published. 

(b) Where the person named in a single notice applicable to a collective work 
as a whole is not the owner of copyright in a separate contribution that does 
not bear its own notice, the case is governed by the provisions of section 406(a). 


§ 405. Notice of copyright: Omission of notice 
(a) Erect oF OMISSION ON CoprRIGHT.—The omission of the copyright notice 
described by sections 401 through 403 from copies or phonorecords publicly dis- 
tributed by authority of the copyright owner does not invalidate the copyright 
in a work if— 
(1) the notice has been omitted from no more than a relatively small num- 
ber of copies or phonorecords distributed to the public; or 
(2) registration for the work has been made before or is made within five 
years after the publication without notice, and a reasonable effort is made to 
add notice to all copies or phonorecords that are distributed to the public in 
the United States after the omission has been discovered ; or 
(3) the notice has been omitted in violation of an express requirement in 
writing that, as a condition of the copyright owner’s authorization ef the 
public distribution of copies or phonorecords, they bear the prescribed notice. 
(b) EFrecr oF OMISSION ON INNOCENT INFRINGERS.—Any person who innocently 
infringes a copyright, in reliance upon an authorized copy or phonorecord from 
which the copyright notice has been omitted, incurs no liability for actual or 
statutory damages under section 504 for any infringing acts committed before 
receiving actual notice that registration for the work has been made under Sec- 
tion 408, if such person proves that he or she was misled by the omission of 
notice. In a suit for infringement in such a case the court may allow or disallow 
recovery of any of the infringer’s profits attributable to the infringement, and 
may enjoin the continuation of the infringing undertaking or may require, as 
a condition for permitting the continuation of the infringing undertaking, that 
the infringer pay the copyright owner a reasonable license fee in an amount and 
on terms fixed by the court. : 
(e) Removar or Norice.—Protection under this title is not affected by the re- 
moval, destruction, or obligation of the notice, without the authorization of the 
copyright owner, from any publicly distributed copies or phonorecords. 


§ 406. Notice of copyright: Error in name or date 


(a) Error In NAME.—Where the person named in the copyright notice on copies 
or phonorecords publicly distributed by authority of the copyright owner is not 
the owner of copyright, the validity and ownership of the copyright are not af- 
fected. In such a case, however, any person who innocently begins an undertaking 
that infringes the copyright has a complete defense to any action for such in- 
fringement if such person proves that he or she was misled by the notice and 
began the undertaking in good faith under a purported transfer or license from 
the person named therein, unless before the undertaking was begun— 

(1) registration for the work had been made in the name of the owner of 
copyright; or 

(2) a document executed by the person named in the notice and showing 
the ownership of the copyright had been recorded. 


The person named in the notice is liable to account to the copyright owner for all 
recelpts from transfers or licenses purportedly made under the copyright by the 
person named in the notice. 

(b) Erroz iv Date.—When the year date in the notice on copies or phono- 
records distributed by authority of the copyright owner is earlier than the year 
in which publication first occurred, any period computed from the year of first 
publication under section 302 is to be computed from the year in the notice. 
Where the year date is more than one year later than the year in which publica- 
tion first occurred, the work is considered to have been published without any 
notice and is governed by the provisions of section 406. 

(c) OMISSION OF NAME oR DATE.—Where copies or phonorecords publicly dis- 
tributed by authority of the copyright owner contain no name or no date. that 
could reasonably be considered a part of the notice, the work is considered to 
nae published without any notice and is governed by the provision of sec- 

on 
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§ 407. Deposit of copies or phonorecords for Library of Congress 


{a) Except as provided by subsection (c), and subject to the provisions of 
subsection (e), the owner of copyright or of the exclusive right of publication in 
a work published with notice of copyright in the United States shall deposit, 
within three months after the date of such publication— 

(1) two complete copies of the best edition ; or 

(2) if the work is a sound recording, two complete phonorecords of the 
best edition, together with any printed or other visually perceptible material 
published with such phonorecords. 


Neither the deposit requirements of this subsection nor the acquisition provisions 
of subsection (e) are conditions of copyright protection. 

(b) The required copies or phonorecords shall be deposited in the Copyright 
Office for the use or disposition of the Library of Congress. The Register of 
Copyrights shall, when requested by the depositor and upon payment of the 
fee prescribed by section 708, issue a receipt for the deposit. 

(c) The Register of Copyrights may by regulation exempt any categories of 
material from the deposit requirements of this section, or require deposit of 
only one copy or phonorecord with respect to any categories. Such regulations 
shall provide either for complete exemption from the deposit requirements of 
this section, or for alternative forms of deposit aimed at providing a satisfactory 
archival record of a work without imposing practical or financial hardships on 
the depositor, where the individual author is the owner of copyright in a 
pictorial, graphic, or sculptural work and (i) less than five copies of the work 
have been published, or (ii) the work has been published in a limited edition 
consisting of numbered copies, the monetary value of which would make the 
mandatory deposit of two copies of the best edition of the work burdensome, 
unfair, or unreasonable. 

(d) At any time after publication of a work as provided by subsection (a), 
the Register of Copyrights may make written demand for the required deposit 
on any of the persons obligated to make the deposit under subsection (a). 
Unless deposit is made within three months after the demand is received, the 
person or persons on whom the demand was made are liable— 

(1) to a fine of not more than $250 for each work; 

(2) to pay into a specially designated fund in the Library of Congress 
the total retail price of the copies or phonorecords demanded, or, if no 
retail price has been fixed, the reasonable cost to the Library of Congress 
of acquiring them; and 

(3) to pay a fine of $2,500, in addition to any fine or liability imposed un- 
der clauses (1) and (2), if such person willfully or repeatedly fails or 
refuses to comply with such a demand. 

(e) With respect to transmission programs that have been fixed and trans- 
mitted to the public in the United States but have not been published, the 
Register of Copyrights shall, after consulting with the Librarian of Congress 
and other interested organizations and officials, establish regulations govern- 
ing the acquisition, through deposit or otherwise, of copies or phonorecords of 
such programs for the collections of the Library of Congress. 

(1) The Librarian of Congress shall be permitted, under the standards 
and conditions set forth in such regulations, to make a fixation of a trans- 
mission program directly from a transmission to the public, and to repro- 
duce one copy or phonorecord from such fixation for archival purposes. 

(2) Such regulations shall also provide standards and procedures by 
which the Register of Copyrights may make written demand, upon the 
owner of the right of transmission in the United States, for the deposit of 
a copy or phonorecord of a specific transmission program, Such deposit 
may, at the option of the owner of the right of transmission in the United 
States, be accomplished by gift, by loan for purposes of reproduction, or 
by sale at a price not to exceed the cost of reproducing and supplying the 
copy or phonorecord. The regulations established under this clause shall 
provide reasonable periods of not less than three months for compliance 
with a demand, and shall allow for extensions of such periods and adjust- 
ments in the scope of the demand or the methods for fulfilling it, as 
reasonably warranted by the circumstances. Willful failure or refusal to 
comply with the conditions prescribed by such regulation shall subject the 
owner of the right of transmission in the United States to liability for an 
amount, not to exceed the cost of reproducing and supplying the copy or 
phonorecord in question, to be paid into a specially designated fund in 
the Library of Congress. 
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(3) Nothing in this subsection shall be construed to require the making or 
retention, for purposes of deposit, of any copy or phonorecord of an unpub- 
lished transmission program, the transmission of which occurs before the 
receipt of a specific written demand as provided by clause (2). 

(4) No activity undertaken in compliance with regulations prescribed 
under clauses (1) or (2) of this subsection shall result in liability if intended 
solely to assist in the acquisition of copies or phonorecords under this 
subsection. 


§ 408. Copyright registration in general 


(a) REGISTRATION PERMISSIVE..-At any time during the subsistence of copy- 
right in any published or unpublished work, the owner of copyright or of any 
exclusive right in the work may obtain registration of the copyright claim by 
delivering to the Copyright Office the deposit specified by this section, together 
with the application and fee specified by sections 409 and 708. Subject to the 
provisions of section 405(a), such registration is not a condition of copyright 
protection. 

(b) DEPosIT FoR COPYRIGHT REGISTRATION.—Except as provided by subsection 
(ce), the material deposited for registration shall include— 

(1) in the case of an unpublished work, one complete copy or phonorecord ; 

(2) in the case of a published work, two complete copies or phonorecords 
of the best edition ; 

(3) in the case of a work first published outside the United States, one 
complete copy or phonorecord as so published ; 

(4) in the case of a contribution to a collective work, one complete copy or 
phonorecord of the best edition of the collective work. 

Copies or phonorecords deposited for the Library of Congress under section 407 
may be uSed to satisfy the deposit provisions of this section, if they are accom- 
panied by the prescribed application and fee, and by any additional identifying 
material that the Register may, by regulation, require. The Register shall also 
prescribe regulations establishing requirements under which copies or phono- 
records acquired for the Library of Congress under subsection (e) of section 
407, otherwise than by deposit, may be used to satisfy the deposit provisions of 
this section. 

(ec) ADMINISTRATIVE CLASSIFICATION AND OPTIONAL DEPOSIT.— 

(1) The Register of Copyrights is authorized to specify by regulation the 
aduinistrative classes into which works are to be placed for purposes of deposit 
and registration, and the nature of the copies or phonorecords to be deposited in 
the various classes specified. The regulations may require or permit, for particu- 
lar classes, the deposit of identifying material instead of copies or phonorecords, 
the deposit of only one copy or phonorecord where two would normally be 
required, or a single registration for a group of related works. This adminis- 
trative classification of works has no significance with respect to the subject 
matter of copyright or the exclusive rights provided by this title. 

(2) Without prejudice to the general authority provided under clause (1), 
the Register of Copyrights shall establish regulations specifically permitting a 
single registration for a group of works by the same individual author, all first 
published as contributions to periodicals, including newspapers, within a twelve- 
month period, on the basis of a single deposit, application, and registration fee, 
under all of the following conditions— 

(A) if each of the works as first published bore a separate copyright 
notice, and the name of the owner of copyright in the work, or an abbrevia- 
tion by which the name can be recognized, or a generally known alterna- 
tive designation of the owner was the same in each notice ; and 

(B) if the deposit consists of one copy of the entire issue of the periodical 
or of the entire section in the case of a newspaper, in which each contribution 
was first published : and 

(C) if the application identifies each work separately, including the pert- 
odieal containing it and its date of first publication. 

(3) As an alternative to separate renewal registrations under subsection (a) 
of section 304. 9 single renewal registration may he made for a group of works by 
the same individual author, all first published as contributions to periodicals, 
incliding newspapers, upon the filing of a single application and fee, under all of 
the following conditions: 

(A) the renewal claimant or claimants, and the basis of claim or claims 
under section 304(a), is the same for each of the works ; and 


32 


(B) the works were all copyrighted upon their first publication, either 
through separate copyright notice and registration or by virtue of a general 
copyright notice in the periodical issue asa whole; and 

(C) tke renewal application and fee are received not more than twenty- 
eight or less than twenty-seven years after the thirty-first day of December 
of the calendar year in which all of the works were first published ; and 

(D) the renewal application identifies each work separately, including the 
periodical containing it and its date of first publication. 

(d) CorrecTIONs AND AMPLIFICATIONS.—-The Register may also establish, by 
regulation, formal procedures for the filing of an application for supplementary 
registration, to correct an error in a copyright registration or to amplify the 
information given in a registration. Such application shall be accompanied by 
the fee provided by section 708, and shall clearly identify the registration to be 
corrected or amplified. The information contained in a supplementary registration 
augments but does not supersede that contained in the earlier registration. 

(e) PusiisHep EpiTion or PREVIOUSLY REGISTERED WorK.—Registration for the 
first published edition of a work previously registered in unpublished form may 
be made even though the work as published is substantially the same as the un- 
published version. 


§ 409. Application for registration 


The application for copyright registration shall be made on a form prescribed 
by the Register of Copyrights ‘and shall inelude— % 

(1) the name and address of the copyright claimant; 

(2) in the case of a work other than an anonymous or pseudonymous work, 
the name and nationality or domicile of the author or authors, and, if one or 
more of the authors is dead, the dates of their deaths; 

(8) if the work is anonymous or pseudonymous, the nationality or domicile 
of the author or authors; 

(4) in the case of a work made for hire, a statement to this effect ; 

(5) if the copyright claimant is not the author, a brief statement of how 
the claimant obtained ownership of the copyright ; 

(6) the title of the work, together with any previous or alternative titles 
under which the work can be identified ; 

(7) the year in which creation of the work was completed ; 

(8) if the work has been published, the date and nation of its first publica- 
tion ; 

(9) in the case of a compilation or derivative work, an identification of any 
pre-existing work or works that it is based on or incorporates, and «a brief, 
general statement of the additional material covered by the copyright claim 
being registered ; 

(10) in the case of a published work containing material of which copies 
are required by section 601 to be manufactured in the United States, the 
names of the persons or organizations who performed the processes specified 
by subsection (c) of section 601 with respect to that material, and the places 
where those processes were performed ; and 

(11) any other information regarded by the Register of Copyrights as 
bearing upon the preparation or identification of the work or the existence, 
ownership, or duration of the copyright. 


$410. Registration of claim and issuance of certificate 


(a) When, after examination, the Register of Copyrights determines that, 
in accordance with the provisions of this title, the material deposited constitutes 
copyrightable subject matter and that the other legal and formal requirements of 
this title have been met, the Register shall register the claim and issue to the 
applicant a certificate of registration under the seal of the Copyright Office. The 
certificate shall contain the information given in the application, together with 
the number and effective date of the registration. 

(b) In any case in which the Register of Copyrights determines that, in accord- 
ance with the provisions of this title, the material deposited does not constitute 
copyrightable subject matter or that the claim is invalid for any other reason, the 
Register shall refuse registration and shall notify the applicant in writing of the 
reasons for such refusal. 

(c) In any judicial proceedings the certificate of a registration made before 
or within five years after first publication of the work shall constitute prima 
facie evidence of the validity of the copyright and of the facts stated in the 
certificate. The evidentiary weight to be accorded the certificate of a registration 
made thereafter shall be within the discretion of the court. 
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(d) The effective date of a copyright registration is the day on which an 
application, deposit, and fee, which are later determined by the Register of 
Copyrights or by a court of competent jurisdiction to be acceptable for registra- 
tion, have all been received in the Copyright Office. 


§ 411. Registration as prerequisite to infringement suit 


(a) Subject to the provisions of subsection (b), no action for infringement 
of the copyright in any work shall be instituted until registration of the copy- 
right claim has been made in accordance with this title. In any case, however, 
where the deposit, application, and fee required for registration have been 
delivered to the Copyright Office in proper form and registration has been refused, 
the applicant is entitled to institute an action for infringement if notice thereof, 
with a copy of the complaint, is served on the Register of Copyrights. The 
Register may, at his or her option, become a party to the action with respect to 
the issue of registrability of the copyright claim by entering an appearance 
within sixty days after such service, but the Register’s failure to become a party 
shall not deprive the coutr of jurisdiction to determine that issue. 

(bd) In the case of a work consisting of sounds, images, or both, the first fixa- 
tion of which is made simultaneously with its transmission, the copyright owner 
may, either before or after such fixation takes place, institute an action for 
infringement under section 501, fully subject to the remedies provided by sections 
502 through 506, if, in accordance with requirements that the Register of Copy- 
rights shall prescribe by regulation, the copyright owner— 

(1) serves notice upon the infringer, not less than ten or more than thirty 
days before such fixation, identifying the work and the specific time and 
source of its first transmission, and declaring an intention to secure copy- 
right in the work ; and 

(2) makes registration for the work within three months after its first 
transmission. 


§ 412. Registration as prerequisite to certain remedies for infringement 
In any action under this title, other than an action instituted under section 
411(b), no award of statutory damages or of attorney’s fees, as provided by 
sections 504 and 505, shall be made for— 
(1) any infringement of copyright in an unpublished work commenced 
before the effective date of its registration ; or 
(2) any infringement of copyright commenced after first publication of 
the work and before the effective date of its registration, unless such 
registration is made within three months after the first publication of the 
work, 


Chapter 5.—-COPYRIGHT INFRINGEMENT AND REMEDIES 


501. Ta tringcaient of copyright. 

502, Remedies for infringement : Injunctions. 

503. Remedies for infringement : Impounding and disposition of infringing articles. 
504. Remedies for infringement : Damages and profits. 

503. Remedies for infringement: Costs and attorney's fees. 

506. Criminal offenses. 

507. Limitations on actions. 

508. Notification of filing and determination of actions. 

509. Remedies for alteration of programming by cable systems. 


§ 501. Infringement of copyright 

(a) Anyone who violates any of the exclusive rights of the copyright owner 
as provided by sections 106 through 118, or who imports copies or phonorecords 
into the United States in violation of section 602, is an infringer of the copyright. 

(b) The legal or beneficial owner of an exclusive right under a copyright is 
entitled, subject to the requirements of sections 205(d) and 411, to institute an 
action for any infringement of that particular right committed while he or she 
is the owner of it. The court may require such owner to serve written notice of the 
acttion with a copy of the complaint upon any person shown, by the records of 
the Copright Office or otherwise, to have or claim an interest in the copyright, 
and shall require that such notice be served upon any person whose interest is 
likely to be affected by a decision in the case. The court may require the joinder, 
and shall permit the intervention, of any person having or claiming an interest 
in the copyright. 

(ec) For any secondary transmission by a cable system that embodies a per- 
formance or a display of a work which is actionable as an act of infringement 
under subsection (c) of section 111, a television broadcast station holding a copy- 
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right or other license to transmit or perform the same version of that work shall, 
for purposes of subsection (b) of this section, be treated as a legal or beneficial 
owner if such secondary transmission occurs within the local service area of 
that television station. 

(d) For any secondary transmission by a cable system that is actionable as 
an act of infringement pursuant to section 111(c) (3), the following shall alsa 
have standing to sue: (i) the primary transmitter whose transmission has been 
altered by the cable system; and (ii) any broadcast station within whose local 
service area the secondary transmission occurs. 


§ 502. Remedies for infringement : Injunctions 


(a) Any court having jurisdiction of a civil action arising under this title may, 
subject to the provisions of section 1498 of title 28, grant temporary and final 
injunctions on such terms as it may deem reasonable to prevent or restrain in- 
fringement of a copyright. 

(b) Any such injunction may be served anywhere in the United States on the 
person enjoined; it shall be operative throughout the United States and shall be 
enforceable, by proceedings in contempt or otherwise, by any United States court 
having jurisdiction of that person. The clerk of the court granting the injunction 
shall, when requested by any other court in which enforcement of the injunction 
is sought, transmit promptly to the other court a certified copy of all the papers 
in the case on file in such clerk’s office. 


§ 503. Renee for infringement: Impounding and disposition of infringing 
articles 


(a) At any time while an action under this title is pending, the court may 
order the impounding, on such terms as it may deem reasonable, of all copies or 
phonorecords claimed to have been made or used in violation of the copyright 
owner’s exclusive rights, and of ‘all plates, molds, matrices, masters, tapes, film 
negatives, or other articles by means of which such copies or phonorecords may 
be reproduced. 

(b) As part of a final judgment or decree, the court may order the destruction 
or other reasonable disposition of all copies or phonorecords found to have been 
maue or used in violation of the copyright owner’s exclusive rights, and of all 
plates, molds, matrices, masters, tapes, film negatives, or other articles by 
means of which such copies or phonorecords may be reproduced. 


§ 504. Remedies for infringement: Damages and profits 

(a) In Generat.—Except as otherwise provided by this title, an infringer of 
eopyright is Hable for either— 

(1) the copyright owner's actual damages and any additional profits of 
the infringer, as provided by subsection (b) ; or 
(2) statutory damages, as provided by subsection (c). 

(b) AcTUAL DAMAGES AND PROFITS.—-The copyright owner is entitled to recover 
the actual damages suffered by him or her as a result of the infringement, and 
any profits of the infringer that are attributable to the infringement and are not 
taken into account in computing the actual damages. In establishing the in- 
fringer’s profits, the copyright owner is required to present proof only of the 
infringer's gross revenue, and the infringer is required to prove his or her 
deductible expenses and the elements of profit attributable to factors other than 
the copyrighted work. 

(c) StatuTrory DaMacEs,— 

(1) Except as provided by clause (2) of this subsection, the copyright owner 
may elect, at any time before final judgment is rendered, to recover, instead of 
actual damages and profits, an award of statutory damages for all infringements 
involved in the action, with respect to any one work, for which any one infringer 
is liable individually, or for which any two or more infringers are liable jointly 
and severally, in a sum of not less than $250 or more than $10,000 as the court 
considers just. For the purposes of this subsection, all the parts of a compilation 
or derivative work constitute one work. 

(2) In a case where the copyright owner sustains the burden of proving, and 
the court finds, that infringement was committed willfully, the court in its discre- 
tion may increase the award of statutory damages to a sum of not more than 
$50,000. In a case where the infringer sustains the burden of proving, and the 
court finds, that such infringer was not aware and had no reason to believe that 
his or her acts constituted an infringement of copyright, the court in its discre- 
tion may reduce the award of statutory damages to a sum Of not less than $100. 
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The court shall remit statutory damages in any case where an infringer be- 
lieved and had reasonable grounds for believing that his or her use of the copy- 
righted work was a fair use under section 107, if the infringer was: (i) an em- 
ployee or agent of a nonprofit educational institution, library, or archives acting 
within the scope of his or her employment who, or such institution, library, or 
archives itself, which infringed by reproducing the work in copies or phono- 
records; or (ii) a public broadcasting entity which or a person who, as a regular 
part of the nonprofit activities of a public broadcasting entity (as defined in 
subsection (g) of section 118) infringed by performing a published nondramatic 
literary work or by reproducing a transmission program embodying a perform- 
ance of such a work. 


§ 505. Remedies for infringement: Costs and attorney’s fees 


In any civil action under this title, the court in its discretion may allow the 
recovery of full costs by or against any party other than the United States or 
an officer thereof. Except as otherwise provided by this title, the court may also 
award a reasonable attorney’s fee to the prevailing party as part of the costs 


§ 506. Criminal! offenses 


(a) CRIMINAL INFRINGEMENT.—Any person who infringes a copyright willfully 
and for purposes of commercial advantage or private financial gain shall be fined 
not more than $10,000 or imprisoned for not more than one year, or both: Pro- 
vided, however, That any person who infringes willfully and for purposes of 
commercial advantage or private financial gain the copyright in a sound record- 
ing afforded by subsections (1), (2). or (3) of section 106 or the copyright in 
a motion picture afforded by subsections (1), (3), or (4) of section 106 shall be 
fined not more than $25,000 or imprisoned for not more than one year, or both, for 
the first such offense and shall be fined not more than $50,000 or imprisoned for 
not more than two years, or both, for any subsequent offense. 

(b) SEIzuRE, FORFEITURE, AND DESTRUCTION.—AlIl copies or phonorecords manu- 
factured, reproduced, distributed, sold, or otherwise used, intended for use, or 
or possessed with intent to use in violation of subsection (a), and all plates, 
molds, matrices, masters, tapes, film negatives, or other articles by means of 
which such copies or phonorecords may be reproducd, shall be seized and for- 
feited to the United States. When any person is convicted of any violation of 
subsection (a), the court in its judgment of conviction may, in addition to the 
penalty therein prescribed, order either the destruction or other disposition of 
all infringing copies or phonorecords and all plates, molds, matrices, masters, 
tapes, film negatives, or other articles by means of which such copies or phono- 
records may be reproduced. The applicable procedures relating to (1) the seizure, 
summary and judicial forfeiture, and condemnation of vessels, vehicles, mer- 
chandise, and baggage for violations of the customs laws contained in title 19, 
(2) the disposition of such vessels, vehicles, merchandise, and baggage or the 
proceeds from the sale thereof, (3) the remission or mitigation of such forfeiture, 
(4) the compromise of claims, and (5) the award of compensation to informers 
in respect of such forfeitures, shall apply to seizures and forfeitures incurred, 
or alleged to have been incurred, under the provisions of this section, insofar 
as applicable and not inconsistent with the provisions of this section; except 
that such duties as are imposed upon any officer or employee of the Treasury 
Department or any other person with respect to the seizure and forfeiture of 
vessels, vehicles, merchandise, and baggage under the provisions of the customs 
laws contained in title 19 shall be performed with respect to seizure and for- 
feiture of all articles described in subsection (a) by such officers, agents, or other 
ee as may be authorized or designated for that purpoSe by the Attorney 

eneral, 

(c) FRAUDULENT CopyriagHt Norice.—Any person who, with fraudulent intent, 
places on any article a notice of copyright or words of the same purport that 
such person knows to be false, or who, with fraudulent intent, publicly distrib- 
utes or imports for public distribution any article bearing such notice or words 
that such person knows to be false, shall be fined not more than $2,500. 

(d) FRAUDULENT REMOVAL oF CopyriGHT Norice.—Any person who, with 
fraudulent intent, removes or alters any notice of copyright appearing on a copy 
of a copyrighted work shall be fined not more than $2,500. 

(e) FALSE REPRESENTATION.—Any person who knowingly makes a false repre- 
sentation of a material fact in the application for copyright registration pro- 
vided for by section 409, or in any written statement filed in connection with 
the application, shall be fined not more than $2,500. 
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$507. Limitations on actions 


(a) CRIMINAL PROCEEDINGS.—Nc criminal proceedings shall be maintatned 
under the provisions of this title unless it is commenced within three years after 
the cause of action arose. 

(b) Crvin Actions.—No civil action shall be maintained under the provisions 
of this title unless it is commenced within three years after claim accrued. 


§508. Notification of filing and determination of actions 


(a) Within one month after the filing of any action under this title, the clerks 
of the courts of the United States shall send written notification to the Register 
of Copyrights setting forth, as far as is shown by the papers filed in the court, the 
names and addresses of the parties and the title, author, and registration number 
of each work involved in the action. If any other copyrighted work is later 
included in the action by amendment, answer, or other pleading, the clerk shall 
also send a notification concerning it to the Register within one month after the 
pleading is filed. 

(b) Within one month after any final order or judgment is issued in the case, 
the clerk of the court shall notify the Register of it, sending with the notification 
a copy of the order or judgment together with the written opinion, if any, of 
the court. 

(c) Upon receiving the notification specified in this section, the Register shall 
make them a part of the public records 0. the Copyright Office. 


§509. Remedies for alteration of programing by cable systems 

(a) In any action filed pursuant to section 111(c) (3), the following remedies 
shall be available: 

(1) Where an action is brought by a party identified in subsection (b) or 
(c) of section 501, the remedies provided by sections 502 through 505, and 
the remedy provided by subsection (b) of this section; and 

(2) Where an action is brought by a party identified in subsection (d) of 
section 501, the remedies provided by sections 502 and 505, together with 
any actual damages suffered by such party as a result of the infringement, 
and the remedy provided by subsection (b) of this section. 

(b) In any action filed pursuant to section 111(c) (3), the court may decree 
that, for a period mot to exceed thirty days, the cable system shall be deprived of 
the benefit of a compulsory license for one or more distance signals carried by 
such cable system. 


Chapter 6—MANUFACTURING REQUIREMENT AND IMPORTATION 


Sec. 


601. Manufacture, importation, and public distribution of certain copies. 
602. Infringing importation of copies or phonorecords. 
603. Importation prohibitions : Enforcement and disposition of excluded articles. 


§601. Manufacture, importation, and public distribution of certain copies 


(a) Prior to January 1, 1981, and except as provided by subsection (b), the 
importation into or public distribution in the United States of copies of a work 
consisting preponderantly of nondramatic literary material that is in the English 
language and is protected under this title is prohibited unless the portions con- 
sisting of such material have been manufactured in the United States or Canada. 

(b) The provisions of subsection (a) do not apply— 

(1) where, on the date when importation is sought or public distribution 
in the United States is made, the author of any substantial part of such 
material is neither a national nor a domiciliary of the United States or, if 
such author is a national of the United States, he or she has been domiciled 
outside the United States for a continuous period of at least one year imme- 
diately preceding that date; in the case of a work made for hire, the exemp- 
tion provided by this clause does not apply unless a substantial part of the 
work was prepared for an employer or other person who is not a national or 
domiciliary of the United States or a domestic corporation or enterprise ; 

(2) where the United States Customs Service is presented with an import 
statement issued under the seal of the Copyright Office, in which case g 
total of no more than two thousand copies of any one such work shall be 
allowed entry; the import statement shall be issued upon request to the 
copyright owner or to a person designated by him at the time of registration 
for the work under section 408 or at any time thereafter ; 

(3) where importation is sought under the authority or for the use, other 
than in schools, of the Government of the United States or of any State or 
political subdivision of a State; 
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(4) where importation, for use and not for sale, is sought: 

(A) by any person with respect to no more than one copy of any work 

at any one time; 

(B) by any person arriving from outside the United States, with 

respect to copies forming part of such person’s personal baggage; or 

(C) by an organization operated for scholarly, educational, or reli- 
gious purposes and not for private gain, with respect to copies intended 

to form a part of its library ; 

(5) where the copies are reproduced in raised characters for the use of the 
blind; or 

(6) where, in addition to copies imported under clauses (3) and (4) of 
this subsection, no more than two thousand copies of any one such work, 
which have not been manufactured in the United States or Canada, are 
publicly distributed in the United States; 

(7) where, on the date when importation is sought or public distribution 
in the United States is made— 

(A) the author of any substantial part of such material is an indi- 
vidual and receives compensation for the transfer or license of the right to 
distribute the work in the United States; and 

(B) the first publication of the work has previously taken place out- 

side the United States under a transfer or license granted by such 
author to a transferee or licensee who was not a national or domiciliary 
of the United States or a domestic corporation or enterprise; and 

(C) there has been no publication of an authorized edition of the 

work of which the copies were manufactured in the United States; and 

(D) the copies were reproduced under a transfer or license granted 

by such author or by the transferee or licensee of the right of first publi- 
cation as mentioned in subclause (B), and the tansferee or the licensee 
of the right of reproduction was not a national or domiciliary of the 
United States or a domestic corporation or enterprise. 

(c) The requirement of this section that copies be manufactured in the United 
States or Canada is satisfied if— 

(1) in the case where the copies are printed directly from type that has 
been set, or directly from plates made from such type, the setting of the type 
and the making of the plates have been performed in the United States or 
Canada; or 

(2) in the case where the making of plates by a lithographic or photo- 
engraving process is a final or intermediate step preceding the printing of 
the copies, the making of the plates has been performed in the United States 
or Canada; and 

(3) in any case, the printing or other final process of producing multiple 
copies and any binding of the copies have been performed in the United 
States or Canada. 

(d) Importation or public distribution of copies in violation of this section does 
not invalidate protection for a work under this title. However, in any civil ac- 
tion or criminal proceeding for infringement of the exclusive rights to reproduce 
and distribute copies of the work, the infringer has a complete defense with re- 
spect to all of the nondramatie literary material comprised in the work and any 
other parts of the work in which the exclusive rights to reproduce and dis- 
tribute copies are owned by the same person who owns such exclusive rights in 
the nondramatic literary material. if the infringer proves— 

(1) that copies of the work have been imported into or publicly distributed 
in the United States in violation of this section by or with the authority of 
the owner of such exclusive rights; and 

(2) that the infringing copies were manufactured in the United States or 
Canada in accordance with the provisions of subsection (c) ; and 

(3) that the infringement was commenced before the effective date of 
registration for an authorized edition of the work, the copies of which have 
been manufactured in the United States or Canada in accordance with the 
provisions of subsection (c¢). 

(e) In any action for infringement of the exclusive rights to reproduce and 
distribute copies of a work containing material required by this section to be 
manufactured in the United States or Canada, the copyright owner shall set 
forth in the complaint the names of the persons or organizations who performed 
the processes specified by subsection (c) with respect to that material, and the 
places where those processes were performed. 
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§ 602. Infringing importation of copies or phonorecords 


(a) Importation into the United States, without the authority of the owner 
of copyright under this title, of copies or phonorecords of a work that have been 
acquired outside the United States is an infringement of the exclusive right to 
distribute copies or phonorecords under section 106, actionable under section 501. 
This subsection does not apply to— 

(1) importation of copies or phonorecords under the authority or for the 
use of the Government of the United States or of any State or political sub- 
division of a State, but not including copies or phonorecords for use in 
schools, or copies of any audiovisual work imported for purposes other than 
archival use; 

(2) importation, for the private use of the importer and not for distri- 
bution, by any person with respect to no more than one copy or phonorecord 
of any one work at any one time, or by any person arriving from outside 
the United States with respect to copies or pbonorecords forming part of 
such person’s personal baggage ; or 

(3) importation by or for an organization operated for scholarly, educa- 
tional, or religious purposes and not for private gain, with respect to no 
more than one copy of an audiovisual work solely ‘for its archival purposes, 
and no more than five copies or phonorecords of any other work for its li- 
brary lending or archival purposes, unless the importation of such copies 
or phonorecords is part of an activity consisting of systematic reproduction 
or distribution, engaged in by such organization in violation of the provi- 
sions of section 108(g) (2). 

(b) In a case where the making of the copies or phonorecords would have 
constituted an infringement of copyright if this title had been applicable, their 
importation is prohibited. In a case where the copies or phonorecords were law- 
fully made, the United States Customs Service has no authority to prevent their 
importation unless the provisions of section 601 are applicable. In either case. the 
Secretary of the Treasury is authorized to prescribe, by regulation, a procedure 
under which any person claiming an interest in the copyright in a particular work 
may, upon payment of a specified fee, be entitled to notification by the Customs 
Service of the importation of articles that appear to be copies or phonorecords 
of the work. 


§ 603. Importation prohibitions: Enforcement and disposition of excluded 
articles 


(a) The Secretary of the Treasury and the United States Postal Service shall 
separately or jointly make regulations for the enforcement of the provisions of 
this title prohibiting importation. 

(b) These regulations may require, as a condition for the exclusion of ar- 
ticles under section 602— 

(1) that the person seeking exclusion obtain a court order enjoining im- 
portation of the articles ; or 

(2) that the person seeking exclusion furnish proof, of a specified nature 
and in accordance with preseribed procedures, that the copyright in which 
such person claims an interest is valid and that the importation would violate 
the prohibition in section 602; the person seeking exclusion may also be re- 
quired to post a surety bond for any injury that may result if the detention 
or exclusion of the articles proves to be unjustified. 

(c) Articles imported in violation of the importation prohibitions of this title 
are subject to seizure and forfeiture in the same manner as property imported 
in violation of the customs revenue laws. Forfeited articles shall be destrored 
as directed by the Secretary of the Treasury or the court, as the case may be: 
however, the articles may be returned to the country of export whenever it is 
shown to the satisfaction of the Secretary of the Treasury that the importer had 
no reasonable grounds for believing that his or her acts constituted a violation 


of law. 
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§ 701. The Copyright Office: General responsibilities and organization 

(a) All administrative functions and duties under this title, except as other- 
wise specified, are the responsibility of the Register of Copyrights as director 
of the Copyright Office of the Library of Congress. The Register of Copyrights, 
together with the subordinate officers and employees of the Copyright Office, 
shall be appointed by the Librarian of Congress, and shall act under the Librar- 
ian's general direction and supervision. 

(b) The Register of Copyrights shall adopt a seal to be used on and after 
January 1, 1978, to authenticate all certified documents issued by the Copy- 
right Office. 

(c) The Register of Copyrights shall make an annual report to the Librarian 
of Congress of the work and accomplishments of the Copyright Office during 
the previous fiscal year. The annual report of the Register of Copyrights shall be 
published separately and as a part of the annual report of the Librarian of 
Congress, 

(d) Except as provided by section 706(b) and the regulations issued there- 
under, all actions taken by the Register of Copyrights under this title are subject 
to the provisions of the Administrative Procedure Act of June 11, 1946, as 
amended (c. 324, 60 Stat. 237, title 5, United States Code, chapter 5, subchapter 
Ii and chapter 7). 


§ 702. Copyright Office regulations 

The Register of Copyrights is authorized to establish regulations not inconsist- 
ent with law for the administration of the functions and duties made the respon- 
sibility of the Register under this title. All regulations established by the Regis- 
ter under this title are subject to the approval of the Librarian of Congress. 


§ 703. Effective date of actions in Copyright Office 

In any case in which time limits are prescribed under this title for the per- 
formance of an action in the Copyright Office, and in which the last day of the 
prescribed period falls on a Saturday, Sunday, holiday, or other nonbusiness 
day within the District of Columbia or the Federal Government, the action may 
be taken on the next succeeding business day, and is effective as of the date 
when the period expired. 


§§ 704. Retention and disposition of articles deposited in Copyright Office 

(a) Upon their deposit in the Copyright Office under sections 407 and 408, 
all copies, phonorecords, and identifying material, including those deposited in 
connection with claims that have been refused registration, are the property 
of the United States Government. 

(b) In the case of published works, all copies, phonorecords, and identify- 
ing material deposited are available to the Library of Congress for its collec- 
tions, or for exchange or transfer to any other library. In che case of unpublished 
work, the Library is entitled, under regulations that the Register of Copyrights 
shall prescribe, to select any deposits for its collections or for transfer to the 
National Archives of the United States or to a Federal records center, as defined 
in section 2901 of title 44. 

(c) The Register of Copyrights is authorized, for specific or general categories 
of works, to make a facsmile reproduction of all or any part of the material 
deposited under section 408, and to make such reproduction a part of the Copy- 
tight Office records of the registration, before transferring such material to the 
Library of Congress as provided by subsection (b), or before destroying or 
otherwise disposing of such material as provided by subsection (d). 

(a) Deposits not selected by the Library under subsection (b), or identifying 
portions or reproductions of them, shall be retained under the control of the 
Copyright Office, including retention in Government storage facilities, for the 
longest period considered practicable and desirable by the Register of Copyrights 
and the Librarian of Congress. After that period it is within the joint discretion 
of the Register and the Librarian to order their destruction or other disposition ; 
but, in the case of unpublished works, no deposit shall be Knowingly and inten- 
tionally destroyed or otherwise disposed of during its term of copyright unless 
a facsimile reproduction of the entire deposit has been made a part of the Copy- 
right Office records as provided by subsection (c). 

(e) The depositor of copies, phonorecords, or identifying material under sec- 
tion 408, or the copyright owner of record, may request retention, under the con- 
trol of the Copyright Office, of one or more of such articles for the full term of 
copyright in the work. The Register of Copyrights shall prescribe, by regula- 
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tion, the conditions under which such requests are to be made and granted, and 
shall fix the fee to be charged under section 708(a) (11) if the request is granted. 


§ 705. Copyright Office records: Preparation, maintenance, public inspection, and 
searching 

(a) The Register of Copyrights shall provide and keep in the Copyright Office 
records of all deposits, registrations, recordations, and other actions taken under 
this title, and shall prepare indexes of all such records. 

(b) Such records and indexes, as well as the articles deposited in connec- 
tion with completed copyright registrations and retained under the control of 
the Copyright Office, shall be open to public inspection. 

(c) Upon request and payment of the fee specified by section 708, the Copy- 
right Office shall make a search of its public records, indexes, and deposits, and 
shall furnish a report of the information they disclose with respect to any par- 
ticular deposits, registrations, or recorded documents. 


§ 706. Copies of Copyright Office records 


(a) Copies may be made of any public records or indexes of the Copyright 
Office; additional certificates of copyright registration and copies of any public 
records or indexes may be furnished upon request and payment of the fees 
specified by section 708. 

(b) Copies or reproduction of deposited articles retained under the control 
of the Copyright Office shall be authorized or furnished only under the condi- 
tions specified by the Copyright Office regulations. 


§ 707. Copyright Office forms and publications 


(a) CataLoe or CopyricHt Entries.—The Register of Copyrights shall com- 
pile and publish at periodic intervals catalogs of all copyright registrations. 
These catalogs shall be divided into parts in accordance with the various classes 
of works, and the Register has discretion to determine, on the basis of prac- 
ticability and usefulness, the form and frequency of publication of each partic- 
ular part. 

(b) OTHER PusBricaTIons.—The Register shall furnish, free of charge upon 
request, application forms for copyright registration and general informational 
material in connection with the functions of the Copyright Office. The Register 
also has the authority to publish compilations of information, bibliographies, and 
other material he or she considers to be of value to the public. 

(c) D1sTRIBUTION OF PuBLICATIONS.—All publications of the Copyright Office 
shall be furnished to depository libraries as specified under section 1905 of title 
44, and. aside from those furnished free of charge, shall be offered for sale to 
the public at prices based on the cost of reproduction and distribution. 


§ 708. Copyright Office fees 


.a) The following fees shall be paid to the Register of Copyrights: 

{1) for the registration of a copyright claim or a supplementary registra- 
tion under section 408, including the issuance of a certificate of registration, 
$10; 

(2) for the registration of a claim to renewal of a subsisting copyright 
in its first term under section 304(a), including the issuance of a certificate 
of registration, $6; 

(3) for the issuance of a receipt for a deposit under section 407, $2; 

(4) for the recordation, as provided by section 205, of a transfer of copy- 
right ownership or other document of six pages or less, covering no more 
than one title, $10; for each page over six and each title over one, 50 cents 
additional ; 

(5) for the filing, under section 115(b), of a notice of intention to make 
phonorecords, $6; 

(6) for the recordation, under section 302(c), of a statement revealing 
the identity of an author of an anonymous or pseudonymous work, or for 
the recordation, under section 302(d). of a statement relating to the death 
of an author. $10 for a docnment of six pages or less, covering no 1nore than 
one title; for each page over six and for each title over one, $1 additional ; 

(7) for the issuance, under section 601, of an import statement, $3; 

(8) for the issuance, under section 706, of an additional certificate of 
registration, $4; 

(9) for the issuance of any other certification, $4; the Register of Copy- 
rights has discretion, on the basis of their cost. to fix the fees for preparing 
copies of Copyright Office records, whether they are to be certified or not; 
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(10) for the making and reporting of a search as provided by section 705, 
and for any related services, $10 for each hour or fraction of an hour 


consumed ; 
(11) for any other special 
time or expense, such fees as the Register 0 


basis of the cost of providing the service. . 
(b) The fees prescribed by or under this section are applicable to the United 


States Government and any of its agencies, employees, or officers, but the Regis- 
ter of Copyrights hag discretion to waive the requirement of this subsection 
in oceasional or isolated cases involving relatively small amounts. 

(c) The Register of Copyrights shall deposit all fees in the Treasury of the 
United States in such manner as the Secretary of the Treasury directs. The 
Register may, in accordance with regulations that he or she shall prescribe, 
refund any sum paid by mistake or in excess of the fee required by this section; 
however, before making a refund in any case involving a refusal to register a 
claitn under section 410(b), the Register shall deduct all or any part of the pre- 
scribed registration fee to cover the reasonable administrative costs of process- 


ing the claim. 
§ 709. Delay in delivery caused by disruption of postal or other services 

In any case in which the Register of Copyrights determines, on the basis of 
such evidence as the Register may by regulation require, that a deposit, applica- 
tion. fee, or any other material to be delivered to the Copyright Office by a partic- 
ular date, would have been received in the Copyright Office in due time except 
for a general disruption or suspension of postal or other transportation or 
communications services, the actual receipt of such material in the Copyright 
Office within one month after the date on which the Register determines that 
the disruption or suspension of such services has terminated, shall be considered 


timely. 
§ 710. Reproductions for use of the blind and physically handicapped: Voluntary 
licensing forms and procedures 

The Register of Copyrights shall, after consultation with the Chief of the 
Division for the Blind and Physically Handicapped and other appropriate offi- 
cials of the Library of Congress, establish by regulation standardized forms 
and procedures by which, at the time applications covering certain specified 
categories of nondramatic literary work are submitted for registration under 
section 408 of this title, the copyright owner may voluntarily grant to the 
Library of Congress a license to reproduce the copyrighted work by means 
of Braille or similar tactile symbols, or by fixation of a reading of the work 
in a phonorecord, or both, and to distribute the resulting copies or phonorecords 
solely for the use of the blind and physically handicapped and under limited 
conditions to be specified in the standardized forms. 


Chapter 8.-COPYRIGHT ROYALTY COMMISSION 


801. Copyright Royalty Commission : Establishment and purpose. 
802. Membership of the Commission. ae 
803. Procedures of the Commission. 

804. Institution and conclusion of proceedings. 

805. Administrative support of the Commission. 

806. Deduction of costs of proceedings. 

807. Reports. 

808. Effective date of final determinations. 

809. Judicial review. 


§ 801. Copyright Royalty Commission: Establishment and purpose 

(a) There is hereby created a Copyright Royalty Commission. 

(b) Subject to the provisions of this chapter, the purpose of the Commission 
shall be— 

(1) to make determinations concerning the adjustment of reasonable copy- 
right royalty rates as provided in sections 115 and 116, and to make de- 
terminations as to reasonable terms and rates of royalty payments as 
provided in section 118. Such determinations shall be based upon relevant 
factors occurring subsequent to the date of enactment of this Act; 

(2) to make determinations concerning the adjustment of the copyright 
ae in section 111 solely in accordance with the following pro- 

(A) The rates established by section 111(d) (2) (B) may be j 
to reflect (i) national monetary inflation op asian ie ( iD en 


services requiring a substantial amount of 
f Copyrights may fix on the 
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the average rates charged cable subscribers for the basic service of 
providing secondary transmissions to maintain the real constant dollar 
level of the royalty fee per subscriber which existed as of the date of 
enactment of this Act: Provided, That if the average rates charged 
cable system subscribers for the basic service of providing secondary 
transmissions are changed so that the average rates exceed national 
monetary inflation, no change in the rates established by section 111 
(d) (2) (B) shall be permitted: And provided further, That no increase 
in the royalty fee shall be permitted based on any reduction in the 
average number of distant signal equivalents per subscriber. The 
Commission may consider all factors relating to the maintenance of such 
level of payments including, as an extenuating factor, whether the 
cable industry has been restrained by subscriber rate regulating authori- 
ties from increasing the rates for the basic service of providing second- 
ary transmissions. 

(B) In the event that the rules and regulations of the Federal Com- 
munications Commission are amended at any time after April 15, 1976, 
to permit the carriage by cable systems of additional television broad- 
cast signals beyond the local service area of the primary transmitters 
of such signals, the royalty rates established by section 111(d) (2) (B) 
may be adjusted to insure that the rates for the additional distant 
signal equivalents resulting from such carriage are reasonable in the 
light of the changes effected by the amendment to such rules and regula- 
tions. In determining the reasonableness of rates proposed following 
an amendment of Federal Communications Commission rules and regula: 
lations, the Copyright Royalty Commission shall consider, among other 
factors, the. economic impact on copyright owners and users: Provided, 
That no adjustment in royalty rates shall be made under this subclause 
with respect to any distant signal equivalent or fraction thereof repre- 
sented by (i) carriage of any signal permitted under the rules and regu- 
lations of the Federal Communications Commission in effect on April 
15, 1976, or the carriage of a signal of the same type (that is, independent, 
network, or noncommercial educational) substituted for such permitted 
signal, or (ii) a television broadcast signal first carried after April 15, 
1976, pursuant to an individual waiver of the rules and regulations of 
the Federal Communications Commission, as such rules and regulations 
were in effect on April 15, 1976. . 

(C) In the event of any change in the rules and regulations of the 
Federai Communications Commission with respect to syndicated and 
sports program exclusivity after April 15, 1976, the rates established by 
section 111(d) (2)(B) may be adjusted to assure that such rates are 
reasonable in light of the changes to such rules and regulations, but any 
such adjustment shall apply only to the affected television broadcast 
signals carried on those systems affected by the change. 

(D) The gross receipts limitations established by section 111(d) (2) 
(C) and (D) shall be adjusted to reflect national monetary inflation or 
deflation or changes in the average rates charged cable system sub- 
scribers for the basic service of providing secondary transmissions to 
maintain the real constant dollar value of the exemption provided by 
such section; and the royalty rate specified therein shall not be subject 
to adjustment; and 

(3) to distribute royalty fees deposited with the Register of Copyrights 
under sections 111 and 11& and to determine, in cases where controversy 
exists, the distribution of such fees. 

(ec) As soon as possible after the date of enactment of this Act, and no later 
than six months following such date, the President shall publish a notice an- 
nouncing the initial appointments provided in section 802. 


§ 802. Membership of the Commission 


(a) The Commission shall be composed of three members appointed by the 
President for a term of five years each ; of the first three members appointed, two 
shall be designated to serve for five years from the date of the notice specified in 
section 801(c), and one shall be designated to serve for three years from such 
date, respectively. Commissioners shall be compensated at the highest rate now 


ER a prescribed for grade 18 of the General Schedule pay rates (5 U.S.C. 
2). 
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(b) The President shall appoint a Chairman. 

(c) Any vacancy in the Commission shall not affect its powers and shall be 
filled, for the unexpired term of the appointment, in the same manner as the 
original appointment was made. 


§ 803. Procedures of the Commission 

(a) The Commission shall adopt regulations, not inconsistent with law, gov- 
erning its procedure and methods of operation. Except as otherwise provided in 
this chapter, the Commission shall be subject to the provisions of the Adminis- 
trative Procedure Act of June 11, 1946, as amended (c. 324, 60 Stat. 237, title 5, 
United States Code, chapter 5, subchapter II and chapter 7). ; 

(b) Every final determination of the Commission shall be published in the 
Federal Register. It shall state in detail the criteria that the Commission deter- 
mined to be applicable to the particular proceeding, the various facts that it 
found relevant to its determination in that proceeding, and the specific reasons 
for its determination. 


§ 804. Institution and conclusion of proceedings 

(a) With respect to proceedings under section 801(b) (1) concerning the ad- 
justment of royalty rates as provided in sections 115 and 116, and with respect to 
proceedings under section 801(b) (2) (A) and (D)— 

(1) on January 1, 1980, the Chairman of the Commission shall cause to be 
published in the Federal Register notice of commencement of proceedings 
under this chapter; and 

(2) during the calendar years specified in the following schedule, any 
owner or user of a copyrighted work whose royalty rates are specified by 
this title, or by a rate established by the Commission, may file a petition 
with the Commission declaring that the petitioner requests an adjustment 
of the rate. The Commission shall make a determination as to whether the 
applicant has a significant interest in the royalty rate in which an adjust- 
ment is requested. If the Commission determines that the petitioner has a 
significant interest, the Chairman shall cause notice of this determination, 
with the reasons therefor, to be published in the Federal Register, together 
with notice of commencement of proceedings under this chapter. 

(A) In proceedings under section 801(b) (2) (A) and (D), such peti- 
tion may be filed during 1985 and in each subsequent fifth calendar year. 

(B) In proceedings under section 801(b) (1) concerning the adjust- 
ment of royalty rates as provided in section 115, such petition may be 
filed in 1987 and in each subsequent tenth calendar year. 

(C) In proceedings under section 801(b) (1) concerning the adjustment 
of royalty rates under section 116, such petition may be filed in 1990 
and in each subsequent tenth calendar year. 

(b) With respect to proceedings under subclause (B) or (C) of section 801 
(b) (2), following an event described in either of those subsections, any owner 
or user of a copyrighted work whose royalty rates are specified by section 111, or 
by a rate established by the Commission, may, within twelve months, file a peti- 
tion with the Commission declaring that the petitioner requests an adjustment 
of the rate, In this event the Commission shall proceed as in subsection (a) (2), 
above. Any change in royalty rates made by the Commission pursuant to this 
subsection may be reconsidered in 1980, 1985, and each fifth calendar year there- 
after, in accordance with the provisions in section 801(b) (2) (B) or (C), as the 
case may be. 

(c) With respect to proceedings under section 801(b) (1), concerning the de- 
termination of reasonable terms and rates of royalty payments as provided in 
section 118, the Commission shall proceed when and as provided by that section. 

(d) With respect to proceedings under section 801(b) (3), concerning the dis- 
tribution of royalty fees in certain circumstances under section 111 or 116, the 
Chairman of the Commission shall, upon determination by the Commission that 
a controversy exists concerning such distribution, cause to be published in the 
Federal Register notice of commencement of proceedings under this chapter. 

(e) All proceedings under this chapter shall be initiated without delay follow- 
ing publication of the notice specified in this section, and the Commission shall 
render its final decision in any such proceeding within one year from the date of 
such publication. 
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§ 805. Administrative support of the Commission 

(a) To assist in its work, the Commission may appoint a staff which shall be 
an administrative part of the Library of Congress, but which shall be responsible 
to the Commission for the administration of the duties entrusted to the staff. 

(b) The Commission may procure temporary and intermittent services to the 
same extent as is authorized by section 3109 of title 5. 


§ 806. Deduction of costs of proceedings 

Before any funds are distributed pursuant to a final decision in a proceeding 
involving distribution of royalty fees, the Commission shall assess the reasonable 
costs of such proceeding. 


§ 807. Reports. 

In addition to its publication of the reports of all final determinations as pro- 
vided in section 803 (b), the Commission shall make an annual report to the Presi- 
dent and the Congress concerning the Commission’s work during the preceding 
fiscal year, including a detailed fiscal statement of account. 


§ 808. Effective date of final determinations 

Any final determination by the Commission under this chapter shall become 
effective thirty days following its publication in the Federal Register as provided 
in section 803(b), unless prior to that time an appeal has been filed pursuant to 
section 809, to vacate, modify, or correct such determination, and notice of such 
appeal has been served on all parties who appeared before the Commission in 
the proceeding in question. Where the proceeding involves the distribution of 
royalty fees under section 111 or 116, the Commission shall, upon the expiration 
and such thirty-day period, distribute any royalty fees not subject to an appeal 
filed pursuant to section 809. 


$809. Judicial review 

Any final decision of the Commission in a proceeding under section 801(b) 
may be appealed to the United States Court of Appeals, within thirty days after 
its publication in the Federal Register, by an aggrieved party. The judicial review 
of the decision shall be had, in accordance with chapter 7 of title 5, on the basis 
of the record before the Commission. No court shall have jurisdiction to review 
a final decision of the Commission except as provided in this section. 


TRANSITIONAL AND SUPPLEMENTARY PROVISIONS 


Sec. 102. This Act becomes effective on January 1, 1978, except as otherwise 
expressly provided by this Act, including provisions of the first section of this Act. 
The provisions of sections 118, 304(b), and chapter 8 of title 17, as amended by 
the first section of this Act, take effect upon enactment of this Act. 

Sec. 103. This Act does not provide copyright protection for any work that goes 
into the public domain before January 1, 1978. The exclusive rights, as provided 
by section 106 of title 17 as amended by the first section of this Act, to reproduce 
a work in phonorecords and to distribute phonorecords of the work, do not extend 
to any nondramatic musical work copyrighted before July 1, 1909. 

Sxzc. 104. All proclamations issued by the President under section 1(e) or 9(b) 
of title 17 as it existed on December 31, 1977, or under previous copyright statutes 
of the United States, shall continue in force until terminated, suspended, or 
revised by the President. 

Sec. 105. (a) (1) Section 505 of title 44 is amended to read as follows: 


“8 505. Sale of duplicate plates 

“The Public Printer shall sell, under regulations of the Joint Committee on 
Printing to persons who may apply, additional or duplicate stereotype or electro- 
type plates from which a Government publication is printed, at a price not to 
exceed the cost of composition, the métal, and making to the Government, plus 
10 per centum, and the full amount of the price shall be paid when the order 
is fi'ed.”, 

(2) The item relating to section 506 in the sectional analysis at the beginning 
of chapter 5 of title 44 is amended to read as follows: 


“805. Sale of duplicate plates.”. 
(b) Section 2113 of title 44 is amended to read as follows: 
“3 2118. Limitation on liability 


“When letters and other inte'lectual productions (exclusive of patented mate- 
riai, published works under copyright protection, and unpublished works for 
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which copyright registration has been made) come into the custody or possession 
of the Administrator of General Services, the United States or its agents are not 
liable for infringement of copyright or analogous rights arising out of use of the 
materials for display, inspection, research, reproduction, or other purposes.”. 

(c) In section 1498(b) of title 28, the phrase “section 101({b) of title 17” is. 
amended to read ‘section 504(c) of title 17”. 

(d) Section 543(a) (4) of the Internal Revenue Code of 1954, as amended, is 
amended by striking out “(other than by reason of section 2 or 6 thereof)’. 

(e) Section 3202(a) of title 89 is amended by striking out clause (5). Section 
3206 of title 39 is amended by deleting the words “subsections (b) and (c)” and 
inserting ‘‘subsection (b)” in subsection (a), and by deleting subsection (c). 
Section 3206(d) is renumbered (c). 

(f) Subsection (a) of section 290(e) of title 15 is amended by deleting the 
phrase “section 8” and inserting in lien thereof the phrase ‘‘section 103”. 

(g) Section 131 of title 2 is amended by deleting the phrase “deposit to secure 
copyright,” and inserting in lieu thereof the phrase “acquisition of material under 
the copyright law,”. 

Sec. 106. In any case where, before January 1, 1978, a person has lawfully made 
parts of instruments serving to reproduce mechanically a copyrighted work under 
the compulsory license provisions of section 1(e) of the title 17 as it existed on 
December 31, 1977, such person may continue to make and distribute such parts 
embodying the same mechanical reproduction without obtaining a new com- 
pulsory license under the terms of section 115 of title 17 as amended by the 
first section of this Act. However, such parts made on or after January 1, 1978, 
constitute phonorecords and are otherwise subject to the provisions of said 
section 115. 

Sec. 107. In the case of any work in which an ad interim copyright is sub- 
sisting or is capable of being secured on December 31, 1977, under section 22 of 
title 17 as it existed on that date, copyright protection is hereby extended to 
endure for the term or terms provided by section 304 of title 17 as amended by 
the first section of this Act. 

Sec. 108. The notice provisions of sections 401 through 408 of title 17 as 
amended by the first section of this Act apply to all copies or phonorecords 
publicly distributed on or after January 1, 1978. However, in the case of a work 
published before January 1, 1978, compliance with the notice provisions of title 17 
either as it existed on December 31, 1977, or as amended by the first section of 
this Act, is adequate with respect to copies publicly distributed after Decem- 
ber 31, 1977. 

Sec. 109. The registration of claims to copyright for which the required deposit, 
application, and fee were received in the Copyright Office before January 1, 1978, 
and the recordation of assignments of copyright or other instruments received 
in the Copyright Office before January 1, 1978, shall be made in accordance with 
title 17 as it existed on December 31, 1977. 

Sec. 110, Tre demand and penalty provisions of section 14 of title 17 as it 
existed on December 31, 1976, apply to any work in which copyright has been 
secured by publication with notice of copyright on or before that date, but any 
deposit and registration made after that date in response to a demand under that 
section shall be made in accordance with ‘the provisions of title 17 as amended 
by the first section of this Act. 

Sec. 111. Section 2318 of title 18 of the United States Code is amended to read 
as follows: 


“§ 2318. Transportation, sale or receipt of phonograph records bearing forged or 
counterfeit labels 


“(a) Whoever knowingly and with fraudulent intent transports, causes to be 
transported, receives, sells, or offers for sale in interstate or foreign commerce 
any phonograph record, disk, wire, tape, film, or other article on which sounds 
are recorded, to which or upon which is stamped, pasted, or affixed any forged 
or counterfeited label, knowing the label to have been falsely made, forged, or 
counterfeited shall be fined not more than $10,000 or imprisoned for not more 
than one year, or both, for the first such offense and shall be fined not more than 
ee or imprisoned for not more than two years, or both, for any subsequent 
offense. 

“(b) When any person is convicted of any violation of subsection (a), the court 
in its judgment of conviction shall, in addition to the penalty therein prescribed, 
order the forfeiture and destruction or other disposition of ail counterfeit labels 


46 


and all articles to which counterfeit labels have been affixed or which were 
intended to have had such labels affixed.”. 

Sec. 112. All causes of action that arose under title 17 before January 1, 1978, 
shall be governed by title 17 as it existed when the cause of action arose. 

Sec. 113. (a) The Librarian of Congress (hereinafter referred to as the 
“Librarian’”) shall establish and maintain in the Library of Congress a library to 
be known as the American Television and Radio Archives (hereinafter referred 
to as the “Archives”). The purpose of the Archives shall be to preserve a 
permanent record of the television and rado programs which are the heritage of 
the people of the United States and to provides access to such programs to his- 
torians and scholars without encouraging or causing copyright infringement. 

(1) The Librarian, after consultation with interested organizations and indi- 
viduals, shall determine and place in the Archives such copies and phonorecords 
of television and radio programs transmitted to the public in the United States 
and in other countries which are of present or potential public or cultural in- 
terest, historical significance, cognitive value, or otherwise worthy of preserva- 
tion, including copies and phonorecords of published and unpublished trans- 
mission programs— 

(A) acquired in accordance with sections 407 and 408 of title 17 as 
amended by tha first section of this Act ; and 

(B) transferred from the existing collections of the Library of Congress ; 

(C) given to or exchanged with the Archives by other libraries, archives, 
organizations, and individuals ; and 

(D) purchased from the owner thereof. 

(2) The Librarian shall maintain and publish appropriate catalogs and 
indexes of the collections of the Archives, and shall make such collections avail- 
able for study and research under the conditions prescribed under this section. 

(b) Notwithstanding the provisions of section 106 of title 17 as amended by 
the first section of this Act, the Librarian is authorized with respect to a tratis- 
mission program which consists of a regularly scheduled newscast or on-the- 
spot coverage of news events and, urider standards and conditions that the 
Librarian shall prescribe by regulation— 

(1) to reproduce a fixation of such a program, in the same or another 
tangible form, for the purposes of preservation or security or for distribu- 
tion under the conditions of clause (3) of this subsection; and 

(2) to compile, without abridgment or any other editing, portions of such 
fixations according to subject matter, and to reproduce such compilations 
for the purpose of clause (1) of this subsection; and 

(8) to distribute a reproduction made under clause (1) or (2) of this 
subsection— ; 

(A) by loan to a person engaged in research ; and 
(B) for deposit in a library or archives which meets the requirements 
of section 108(a) of title 17 as amended by the first section of this Act, 
in either case for use only in research and not for further reproduction or 
performance. 

(ec) The Librarian or any employee of the Library who is acting under the 
authority of this section shall not be Hable in any action for copyright infringe- 
ment committed by any other person unless the Librarian or such employee know- 
ingly participated in the act of infringement committed by such person. Nothing 
in this section shall be construed to excuse or limit liability under title 17 as 
amended by the first section of this Act for any act not authorized by that title or 
this section, or for any act performed by a person not authorized to act under that 
title or this section. 

(a) This section may be cited as the “American Television and Radio Archives 


Src. 114. There are hereby authorized to be appropriated such funds as may he 
necessary to carry out the purposes of this Act, except that no more than $500,000 
shall be appropriated annually for the operations of the Copyright Royalty 
Commiasion. 

Sec. 115. If any provision of title 17, as amended by the first section of this Act, 
is declared unconstitutional, the validity of the remainder of the title is not 
affected. 
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1971, and, following hearings in June 1971, a companion bill (H.R. 
6927) passed the House with amendments on October 4, 1971 and 
was enacted as Public Law 92-140, 

On March 26, 1973 S. 1361, for the general] revision of the copy- 
right Jaw, was introduced in the 93rd Congress. Other than for 
technical amendments, this bill was identical to S. 644 of the 92d 
Congress. Additional copyright revision hearings were held in the 
Senate on July 31 and August 1, 1973. 

The Senate Judiciary Subcomarittas on April 19, 1974 reported 
S. 1361 with an amendmerit in the nature of a substitute. After 
adopting several amendments to the subcommittee bill, the Senate 
Judiciary Committee reported the legislation on July 8, 1974. On 
July 9 the measure was removed from the Senate calendar and re- 
ferred to the Committee on Commerce. The Commerce Committee re- 
ported S. 1361 with additional amendments on July 29. After adopting 
several amendments the Senate on September 9 passed S, 1361 by a 
vote of 70 to 1. 

Since it was doubtful that adequate time remained in the 93d Con- 
gress for consideration in the House of Representatives of S. 1361, 
on September 9, Senator McClellan introduced and obtained immedi- 
ate consideration of S. 3976. That bill, passed on September 9, ex- 
tended the renewal term of expiring copyrights, established on a 
permanent basis a limited ccpyright in sound recordings, and created 
in the Library of Congress a National Commission on New Techno- 
logical Uses of Copyrighted Works. The House of Representatives 
passed the measure with amendments on December 19, 1974, and the 
Senate concurred in the House amendments on the same date. The 
President approved the bill on December 31, 1974, and it became 
Public Law 93-573. 

At the beginning of the 94th Congress the revision bill, substan- 
tially identical to S. 1361 as passed by the Senate in 1974, was intro- 
duced in both Houses: Senator McClellan introduced S. 22 on Janu- 
ary 15, 1975, and Chairman Robert W. Kastenmeier of the House 
Judiciary Subcommittee on Courts, Civil Liberties, and the Admin- 
istration of Justice, introduced H.R. 2223 on January 28, 1975. S, 22 
was reported, with additional views by the Senate Judiciary Com- 
mittee on November 20 (legislative day, November 18), 1975, and 
the Senate unanimously, on February 19, 1976, by a vote of 
97-0. 

During 1975 the House Judiciary Subcommitte> conducted exten- 
sive hearings on H.R. 2223, at which nearly 100 wiinesses were heard. 
The Register of Copyrights also prepared a “Second Supplementary 
Report on General Revision of the U.S. Copyright Law,” which dis- 
cussed policy and technical issues of the revision legislation. Follow- 
ing some 22 days of public mark-up sessions in 1976 the House Sub- 
committee favorably reported S. 22, by a unanimous vote, on August 3, 
1976 with an amendment in the nature of a substitute. The Com- 
mittee on the Judiciary now reports that bill, as amended, without 
change. 

Title IT of S. 22, as passed by the Senate, represents a piece of 
legislation separate from the bill for general legislation. This meas- 
ure was originally introduced by Chairman Edwin Willis of the 
House Judiciary Subcommittee in 1957, and received active consid- 
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eration in both Houses during the early 1960’s. It passed the Senate 
as separate legislation on three occasions, in 1962, 1963, and 1966. 
It was reintroduced in the 90th and 91st Congresses, and on Decem- 
ber 10, 1969, the Senate Subcommittee conjoined it with the general 
copyright revision bill, reporting it as Title III of S. 543. As a 
separate title of S. 1861 of the 93d Congress, and now of S. 22, the 
design legislation has passed the Senate on two additional occasions. 

In reporting S. 22, the House Judiciary Committee haz deleted 
Title II. Until 1954, designs for useful articles were not generally 
subject to copyright protection. The primary protection available was 
the design patent, which requires that the design be not only “orig- 
inal”, the standard applied in copyright law, but also “novel”, mean- 
ing that it has never before existed anywhere. 

However, in 1954 the Supreme Court decided the case of Mazer 
v. Stein, 347 U.S. 201, in which it held that works of art which are 
incorporated into the design of useful articles, but which are capable 
of standing by themselves as art works separate from the useful 
article, are copyrightable. The example used in the J/azer case was an 
ornamental lamp base. 

Title II of S. 22 as passed by the Senate would create a new limited 
form of copyright protection for “original” designs which are clearly 
a part of a useful article, regardless of whether such designs could 
stand by themselves, separate from the article itself. Thus designs 
of useful articles which do not meet the design patent standard of 
“novelty” would for the first time be protected. 

S. 22 is a copyright revision bill. The Committee chose to delete 
Title II in part because the new form of design protection provided 
by Title II could not truly be considered copyright protection and 
therefore appropriately within the scope of copyright revision. 

In addition, Title IT left unanswered at least two fundamental issues 
which will require further study by the Congress. These are: first, what 
agency should administer this new design protection system and, sec- 
ond, should typeface designs be given the protections of the title? 

Finally, the Committee will have to examine further the assertion 
of the Department of Justice, which testified in opposition to the Title, 
that Title II would create a new monopoly which has not been justified 
by a showing that its benefits will outweigh the disadvantage of remov- 
ing such designs from free public use. 

The issues raised by Title II have not been resolved by its deletion 
from the Copyright Revision Bill. Therefore, the Committee believes 
that it will be necessary to reconsider the question of design protection 
in new legislation during the 95th Congress. At that time more com- 
pe hearings on the subject may be held and, without the encum- 

rance of a general copyright revision bill, the issues raised in Title 
II of S. 22 may be resolved. 


Sectionan ANALYSIS AND DISCUSSION 


An analysis and discussion of the provisions of S. 22, as amended, 
follows: 
Section 101. Derrnirions 


The significant definitions in this section will be mentioned or sum- 
marized in connection with the provisions to which they are most 
relevant. 
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PURPOSE 


The purpose of the proposed legislation, as amended, is to provide 
for a general revision of the United States Copyright Law, title 17 of 
the United States Code. 

STATEMENT 


The first copyright law of the United States was enacted by the First 
Congress in 1790, in exercise of the constitutional power “To promote 
the Progress of Science and useful Arts, by securing for limited Times 
to Authors and Inventors the exclusive Right to their respective Writ- 
ings and Discoveries” (U.S. Constitution, Art. I, sec. 8). Comprehen- 
sive revisions were enacted, at intervals of about 40 years, in 1831, 1870, 
and 1909. The present copyright law, title 17 of the United States Code, 
is basically the same as the act of 1909. 

Since that time significant changes in technology have affected the 
operation of the copyright law. Motion pictures and sound recordings 
had just made their appearance in 1909, and radio and television were 
still in the early stages of their development. During the past half cen- 
tury a wide range of new techniques for capturing and communicating 
printed matter, visual images, and recorded sounds have come into use, 
and the increasing use of information storage and retrieval devices, 
communications satellites. and laser technology promises even greater 
changes in the near future. The technical advances have generated new 
industries and new methods for the reproduction and dissemination of 
copyrighted works, and the business relations between authors and 
users have evolved new patterns. 

Between 1924 and 1940 a number of copyright law revision measures 
were introduced. All these failed of enactment, partly because of con- 
troversy among private interests over differences between the Berne 
Convention and the U.S. law. After World War II, the United States 
participated in the development of the new Universal Copyright Con- 
vention, becoming a party in 1955. 

In that year, the movement for general revision of the U.S. copyright 
law was revived and the legislative appropriations act for the next 3 
years provided funds for a comprehensive program of research and 
studies by the Copyright Office as the groundwork for such revision. 
There followed a period of study which produced 35 published mono- 
graphs on most of the major substantive issues in copyright revision, 
and culminated in 1961 in the “Report of the Register of Copyrights 
on the General Revision of the U.S. Copyright Law.” 

Between 1961 and 1964 there were numerous meetings and discus- 
sions under the auspices of the Copyright Office, participated in by 
representatives of a wide range of interests affected by the copyright 
law. Gradually a draft bill for general revision took shape, and toward 
the end of the 88th Congress, on July 20, 1964, it was introduced in 
hoth Houses. The 1964 revision bill was introduced in the House of 
Representatives. as H.R. 11947, and in the Senate by request. as S. 3008. 

No further legislative action was taken on the revision bill during 
the 88th Congress, but before the opening of the 89th Congress the 
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Copyright Office completely revised the bill in the light of the many 
comments that had been received. On February 4, 1965, the revised 
bill was introduced in both Houses: in the House as H.R. 4847, and 
in the Senate as S. 1006. The Copyright Office prepared a report to 
accompany the revised bill, and it was published in May, 1965 as “The 
Supplementary Report of the Register of Copyrights on the General 
Revision of the U.S. Copyright Law: 1965 Revision Bill.” Extensive 
hearings on the bill were held in both Houses during 1965, and the 
Senate hearings continued in 1966. H.R. 4347 was reported by the 
House Judiciary Committee on October 12, 1966 (H.R. Rep. No. 2237, 
89th Cong., 2d Sess.), but the 89th Congress adjourned before further 
action could be taken. 

At the beginning of the 90th Congress the bill, in the form in 
which it had been reported by the House Judiciary Committee, was 
again introduced in both Houses: in the House of Representatives on 
January 17, 1967 as H.R. 2512, and in the Senate on January 23, 1967, 
as S. 597. H.R. 2512 was reported by the House Judiciary Committee, 
without further amendment but with dissenting views, on March 8, 
1967 (H.R. Rept. No. 83, 90th Cong., 1st Sess.). The bill was passed 
by the House of Representatives, with several important amendments, 
on April 11, 1967, by a vote of 379 to 29. The Senate Judiciary Sub- 
committe conducted further hearings on S. 597 in March and April 
of 1967. However, it was not possible to complete action on copyright 
revision in the 90th Congress because of the emergence of certain 
major problems, notably that of cable television. 

On January 22 (legislative day January 10), 1969, S. 543 was intro- 
duced in the 91st Congress. Ttitle I of this bill, other than for 
technical amendments, was identical to S. 597 of the 90th Congress. 
Title II of the bill incorporated the provisions of S. 2216 providing 
for the establishment of a National Commission on New Technological 
Uses of Copyrighted Works. This title was a response to concerns as 
to the impact of the legislation on the use of copyrighted materials 
in computers and other forms of information storage and retrieval 
systems. The Senate had passed, on October 12, 1967, a bill establish- 
ing such a Commission for the study of this subject, but there had 
been no action by the House on this separate legislation. 

On December 10, 1969, the Senate Judiciary Subcommittee favor- 
ably reported S. 543, with an amendment in the nature of a sub- 
stitute. No further action was taken in the 91st Congress primarily 
because of the cable television issue. 

On February 18, 1971, S. 644 was introduced in the 92nd Congress. 
Other than for minor amendments, the text of that bill was identical 
to the revision bill reported by the Subcommittee in the 91st Con- 
gress. No action was taken on general revision legislation during the 
92nd Congress, pending the formulation and adoption by the Federal 
Communications Commission of new cable television rules. 

While action on the general revision bill was necessarily delayed, 
the unauthorized duplication of sound recordings became widespread. 
It was accordingly determined that the creation of a limited copy- 
right in sound recordings should not await action on the general 
revision bill. S. 646 of the 92nd Congress was introduced to amend 
title 17 of the U.S. Code to provide for the creation of a limited copy- 
right in sound recordings. This bill passed the Senate on April 29, 
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Section 102. GeneraL Supsect MatTrer oF CopyrigHt 


“Original works of authorship” 

The two fundamental criteria of copyright protection—originality 
and fixation in tangible form—are restated in the first sentence of this 
cornerstone provision. The phrase “original works of authorship,” 
which is purposely left undefined, is intended to incorporate without 
change the standard of originelity established by the courts under the 
present copyright statute. This standard does not include requirements 
of novelty, ingenuity, or esthetic merit, and there is no intention to 
enlarge the standard of copyright protection to require them. 

In using the phrase “original works of authorship,” rather than 
“all the writings of an author” now in section 4 of the statute, the com- 
mittee’s purpose is to avoid exhausting the constitutional power of 
Congress to legislate in this field, and to eliminate the uncertainties 
arising from the latter phrase. Since the present statutory language 
is substantially the same as the empowering language of the Consti- 
tution, a recurring question has been whether the statutory and the 
constitutional provisions are coextensive. If so, the courts would be 
faced with the alternative of holding copyrightable something that 
Congress clearly did not intend to protect, or of holding constitution- 
ally incapable of copyright something that Congress might one day 
want to protect. To avout these equally undesirable results, the courts 
have indicated that “all the writings of an author” under the present 
statute is narrower in scope than the “writings” of “authors” referred 
to in the Constitution. The bill avoids this dilemma by using a different 
phrase——“original works of authorship”—in characterizing the general 
subject matter of statutory copyright protection. 

The history of copyright law has been one of gradual expansion in 
the types of works accorded protection, and the subject matter affected 
by this expansion has fallen into two general categories. In the first, 
scientific discoveries and technological developments have made pos- 
sible new forms of creative expression that never existed before. In 
some of these cases the new expressive forms—electronic music, film- 
strips, and computer programs, for example—could be regarded as ‘an 
extension of copyrightable subject matter Congress had already in- 
tended to protect, and were thus considered copyrightable from the 
outset without the need of new legislation. In other cases, such as 
photographs, sound recordings, and motion pictures, statutory enact- 
ment was deemed necessary to give them full recognition as copyright- 
able works. : 

Authors are continually finding new ways of expressing themselves, 
but it is impossible to foresee the forms that these new expressive 
methods will take. The bill does not intend either to freeze the scope 
of copyrightable technology or to allow unlimited expansion into areas 
completely outside the present congressional intent. Section 102 im- 
plies neither that that subject matter is unlimited nor that new forms 
of expression within that general area of subject matter would neces- 
sarily be unprotected. 

The historic expansion of copyright has also applied to forms of 
expression which, although in existence for generations or centuries, 
have only gradually come to be recognized as creative and worthy of 
protection. The first copyright statute in this country, enacted in 1790, 
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designated only “maps, charts, and books”; major forms of expression 
such as music, drama, and works of art achieved specific statutory 
recognition only in later enactments. Although the coverage of the 
present statute 1s very broad, and would be broadened further by the 
explicit recognition of all forms of choreography, there are unques- 
tionably other areas of existing subject matter that this bill does not 
propose to protect but that future Congresses may want to. 

Fiwation in tangible form 

As a basic condition of copyright protection, the bill perpetuates 
the existing requirement that a work be fixed in a “tangible medium of 
expression,” and adds that this medium may be one “now known or 
later developed,” and that the fixation is sufficient if the work “can be 
perceived, reproduced, or otherwise communicated, either directly or 
with the aid of a machine or device.” This broad language is intended 
to avoid the artificial and largely unjustifiable distinctions, derived 
from cases such as White-Smith Publishing Co. v. Apollo Co., 209 
U.S. 1 (1908), under which statutory copyrightability in certain cases 
has been made to depend upon the form or medium in which the work 
is fixed. Under the bill it makes no difference what the form, manner, 
or medium of fixation may be—whether it is in words, numbers, notes, 
sounds, pictures, or any other graphic or symbolic indicia, whether 
ambodiel in a physical object in written, printed, photographic, sculp- 
tural, punched, magnetic, or any other stable form, and whether it is 
capable of perception directly or by means of any machine or device 
“now known or later developed.” 

Under the bill, the concept of fixation is important since it not only 
determines whether the provisions of the statute apply to a work, but 
it also represents the dividing line between common law and statutory 
protection. As will be noted in more detail in connection with section 
301, an unfixed work of authorship, such as an improvisation or an 
unrecorded choreographic work, performance, or brvadcast, would 
continue to be subject to protection under State common law or statute, 
but would not be eligible for Federal statutory protection under sec- 
tion 102. 

The bill seeks to resolve, through the definition of “fixation” in sec- 
tion 101, the status of live broadcasts—-sports, news coverage, live per- 
formances of music, etc.—that are reaching the public in unfixed form 
but that are simultaneously being recorded. When a football game is be- 
ing covered by four television cameras, with a director guiding the ac- 
tivities of the four camermen and choosing which of their electronic 
images are sent out to the public and in what order, there is little doubt 
that what the cameramen and the director are doing constitutes “au- 
thorship.” The further question to be considered is whether there has 
been a fixation. If the images and sounds to be broadcast are first 
recorded (on a video tape, film, etc.) and then transmitted, the 
recorded work would be considered a “motion picture” subject to statu- 
tory protection against unauthorized renroduction or retransmission 
of the broadcast. If the program content is transmitted live to fhe 
public while being recorded at the same time, the case would be treated 
the same; the copyright owner would not be forced to rely on common 
law rather than statutory rights in proceeding against an infringing 
user of the live broadcast. 

Thus, assuming it is copyrightable—as a “motion picture” or “sound 
recording,” for example—the content of a live transmission should 
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be accorded statutory protection if it is being recorded simultaneously 
with its transmission. On the other hand, the definition of “fixation” 
would exclude from the concept purely evanescent or transient repro- 
ductions such as those projected briefly on a screen, shown electron- 
ically on a television or other cathode ray tube, or captured momen- 
tarily in the “memory” of a computer. : 

Under the first sentence of the definition of “fixed” in section 101, a 
work would be considered “fixed in a tangible medium of expression” 
if there has been an authorized embodiment in a copy or phonorecord 
and if that embodiment “is sufficiently permanent or stable” to permit 
the work “to be perceived, reproduced, or otherwise communicated for 
a period of more than transitory duration.” The second sentence makes 
clear that, in the case of “a work consisting of sounds, images, or both, 
that are being transmitted,” the work is regarded as “fixed” if a fixa- 
tion is being made at the same time as the transmission. 

Under this definition “copies” and “phonorecords” together will 
comprise all of the material objects in which copyrightable works are 
capable of being fixed. The definitions of these terms in section 101, 
together with their usage in section 102 and throughaut the bill, reflect 
a fundamental distinction between the “original work” which is the 

roduct of “authorship” and the multitude of material objects in which 
it can be embodied. Thus, in the sense of the bill, a “book” is not a 
work of authorship, but is a particular kind of “copy.” Instead, the 
author may write a “literary work,” which in turn can be embodied 
in a wide range of “copies” and “phonorecords,” including books, pe- 
riodicals, computer punch cards, microfilm, tape recordings, and so 
forth. It is possible to have an “original work of authorship” without 
having a “copy” or “phonorecord” embodying it, and it is also possible 
to have a “copy” or “phonorecord” embodying something that does 
not qualify as an “original work of authorship.” The two essential ele- 
ments—original work and tangible object—must merge through fixa- 
tion in order to produce subject matter copyrightable under the statute. 


Categories of copyrightable works 

The second sentence of section 102 lists seven broad categories which 
the concept of “works” of authorship” is said to “include.” The use of 
the word “include,” as defined in section 101, makes clear that the list- 
ing is “illustrative and.not limitative,” and that the seven categories 
do not necessarily exhaust the scope of “original works of authorship” 
that the bill is intended to protect. Rather, the list sets out the general 
area of copyrightable subject matter, but with sufficient flexibility to 
free the courts from rigid or outmoded concepts of the scope of partic- 
ular caegories. The items are also overlapping in the sense that a 
work falling within one class may encompass works coming within 
some or all of the other categories. In the aggregate, the list covers all 
classes of works now specified in section 5 of title 17; in addition, it 
specifically enumerates “pantomimes and choreographic works”. 

Of the seven items listed, four are defined in section 101. The three 
undefined categories—“musical works,” “dramatic works,” and “pan- 
tomimes and choreographic works”—have fairly settled meanings. 
There is no need, for example, to specify the copyrightability of elec- 
tronic or concrete music in the statute since the form of a work would 
no longer be of any importance, nor is it necessary to specify that 
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“choreographic works” do not include social dance steps and simple 
routines. 

The four items defined in section 101 are “literary works,” “pictorial, 
graphic, and sculptural works,” “motion pictures and audiovisual 
works”, and “sound recordings.” In each of these cases, definitions are 
needed not only because the meaning of the term itself is unsettled but 
also because the distinction between “work” and “material object” 
requires clarification. The term “literary works” does not connote any 
criterion of literary merit or qualitative value: it includes catalogs, 
directories, and similar factual, reference, or instructional works and 
compilations of data. It also includes computer data bases, and com- 
puter programs to the extent that they incorporate authorship in the 
programmer's expression of original ideas, as distinguished from the 
ideas themselves. 

Correspondingly, the definition of “pictorial, graphic, and sculptural 
works” carries with it no implied criterion of artistic taste, aesthetic 
value, or intrinsic quality. The term is intended to comprise not only 
“works of art” in the traditional sense but also works of graphic art 
and illustration, art reproductions, plans and drawings, photographs 
and reproductions of them, maps, charts, globes, and other cartographic 
works, works of these kinds intended for use in advertising and com- 
merce, and work of “applied art.” There is no intention whatever to 
narrow the scope of the subject matter now characterized in section 
5(k) as “prints or labels used for articles of merchandise.” However, 
since this terminology suggests the material object in which a work is 
embodied rather than the work itself, the bill does not mention this 
category separately. 

In accordance with the Supreme Court’s decision in Mazer v. Stein, 
347 U.S. 201 (1954), works of “applied art” encompass all original 

ictorial, graphic, and sculptural works that are intended to be or 
ave been embodied in useful articles, regardless of factors such as 
mass production, commercial exploitation, and the potential avail- 
ability of design patent protection. The scope of exclusive rights in 
ne works is given special treatment in section 113, to be discussed 
ow. 

The Committee has added language to the definition of “pictorial, 
graphic, and sculptural works” in an effort to make clearer the distinc- 
tion between works of applied art protectable under the bill and in- 
dustrial designs not subject to copvright. protection. The declaration 
that “pictorial, graphic, and sculptural works” include “works of 
artistic craftsmanship insofar as their form but not their mechanical 
or utilitarian aspects are concerned” is classic language: it is drawn 
from Copvright Office regulations promulgated in the 1940’s and ex- 
presslv endorsed bv the Supreme Court in the Mazer case. 

The second part of the amendment states that “the design of a use- 
ful article . . . shall be considered a pictorial, granhic, or sculptural 
work only if, and only to the extent that, such design incorporates 
pictorial. graphic, or sculntural features that can be identified sen- 
arately from. and are capable of existing independentlv of, the utili- 
tarian aspects of the article.” A “nseful article” is defined as “an 
article having an intrinsic utilitarian function that is not merely to 
portrav the appearance of the article or to convey information.” This 
part of the amendment is an adaptation of language added to the Copy- 
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right Office Regulations in the mid-1950’s in an effort to implement the 
Supreme Court’s decision in the Mazer case. 

In adopting this amendatory language, the Committee is seeking to 
draw as clear a line as possible between oo works of ap- 
pied art and uncopyrighted works of industrial design. A two- 
dimensional painting, drawing, or graphic work is still capable of 
being identified as such when it is printed on or applied to utilitarian 
articles such as textile fabrics, wallpaper, containers, and the like. 
The same is true when a statute or carving is used to embellish an 
industrial product or, as in the Mazer case, is incorporated into a 
product without losing its ability to exist independently as a work of 
art. On the other hand, although the shape of an industrial product 
may be aesthetically satisfying and valuable, the Committee’s in- 
tention is not to offer it copyright protection under the bill. Unless 
the shape of an automobile, airplane, ladies’ dress, food processor, 
television set, or any other industrial product contains some element 
that, physically or conceptually, can be identified as separable from 
the utilitarian aspects of that article, the design would not be copy- 
righted under the bill. The test of separability and independence 
from “the utilitarian aspects of the article” does not depend upon 
the nature of the design—that is, even if the appearance of an article 
is determined by esthetic (as opposed to functional) considerations, 
only elements, if any, which can be identified separately from the 
useful article as such are copyrightable. And, even if the three- 
dimensional design contains some such element (for example, a carv- 
ing on the back of a chair or a floral relief design on silver flatware), 
copyright protection would extend only to that element, and would 
not cover the over-all configuration of the utilitarian article as such. 

A special situation is presented by architectural works, An archi- 
tect’s plans and drawings would, of course, be protected by copy- 
right, but the extent to which that protection would extend to the 
structure depicted would depend on the circumstances. Purely non- 
functional or monumental structures would be subject to full copy- 
right protection under the bill, and the same would be true of artistic 
sculpture or decorative ornamentation or embellishment added to a 
structure. On the other hand, where the only elements of shape in 
an architectural design are conceptually inseparable from the utili- 
tarian aspects of the structure, copyright protection for the design 
would not be available. 

The Committee has considered, but chosen to defer, the possibility 
of protecting the design of typefaces. A “typeface” can be defined 
as a set of letters, numbers, or other symbolic characters, whose 
forms are related by repeating design elements consistently applied 
in a notational system and are intended to be embodied in articles 
whose intrinsic utilitarian function is for use in composing text or 
other cognizable combinations of characters. The Committee does 
not regard the design of typeface, as thus defined, to be a copyright- 
able “pictorial, graphic, or sculptural work” within the meaning 
of this bill and the application of the dividing line in section 101. 

_Enactment of Public Law 92-140 in 1971 marked the first recogni- 
tion in American copyright law of sound recordings as copyright- 
able works. As defined in section 101, copyrightable “sound record- 
ings” are original works of authorship comprising an aggregate of 
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musical, spoken, or other sounds that have been fixed in tangible 
form. The copyrightable work comprises the aggregation of sounds 
and not the tcavible medium of fixation. Thus, “sound recordings” 
as copyri htable subject matter are distinguished from “phonorec- 
ords,” the latter being physical objects in which sounds are fixed. They 
are also distinguished from any copyrighted literary, dramatic, or 
musical works that may be reproduced on a “phonorecord.” 

As a class of subject matter, sound recordings are clearly within 
the scope of the “writings of an author” capable of protection under 
the Constitution, and the extension of limited statutory protection to 
them was too long delayed. Aside from cases in which sounds are fixed 
by some purely mechanical means without originality of any kind, the 
copyright oe that would prevent the reproduction and dis- 
tri unen of unauthorized phonorecords of sound recordings is clearly 
justified. 

The copyrightable elements in a sound recording will usually, though 
not always, involve “authorship” both on the part of the performers 
whose performance is captured and on the part of the record producer 
responsible for setting up the recording session, capturing and elec- 
tronically processing the sounds, and compiling and editing them to 
make the final sound recording. There may, however, be cases where 
the record producer’s contribution is so minimal that the performance 
is the only copyrightable element in the work, and there may be cases 
(for example, recordings of birdealls, sounds of racing cars, et cetera) 
where only the record producer’s contribution is copyrightable. 

Sound tracks of motion pictures, long a nebulous area in American 
copyright law, are specifically included in the definition of “motion 
pictures,” and excluded in the definition of “sound recordings.” To be 
a “motion picture,” as defined, requires three elements: (1) a series 
of images, (2) the capability of showing the images in certain suc- 
cessive order, and (3) an impression of motion when the images are 
thus shown. ‘Coupled with the basic requirements of original author- 
ship and fixation in tangible form, this definition encompasses a wide 
range of cinematographic works embodied in films, tapes, video disks, 
and other media. However, it would not include: (1) unauthorized 
fixation of live performances or telecasts, (2) live telecasts that are 
not fixed simultaneously with their transmission, or (3) filmstrips and 
slide sets which, although consisting of a series of images intended to 
be shown in succession, ave not capable of conveying an impression of 
motion. 

On the other hand, the bill equates audiovisual materials such as 
filmstrips, slide sets, and sets of tranparencies with “motion pictures” 
rather than with “pictorial, graphic, and sculptural works.” Their se- 
quential showing is closer to a “performance” than to a “display,” and 
the definition of “audiovisual works,” which applies also to “motion 
pictures,” embraces works consisting of a series of related images that 
are by the?r nature, intended for showing by means of projectors or 
other devices. 

Nature of copyright 

Copyright does not preclude others from using the ideas or informa- 
tion revealed by the author’s work. It pertains to the literary musical, 
graphic, or artistic form in which the author expressed intellectual 
concepts. Section 102(b) makes clear that copyright protection does 
not extend to any idea, procedure, process, system, method of opera- 
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tion, eee principle, or discovery, regardless of the form in which 
it is described, explained, illustrated, or embodied in such work. 

Some concern has been expressed lest copyright in computer pro- 
grams should extend protection to the methodology or processes 
adopted by the programmer, rather than merely to the “writing” ex- 
pressing his ideas. Section 102(b) is intended, among other things, to 
make clear that the expression adopted by the programmer is the copy- 
rightable element in a computer program, and that the actual processes 
or methods embodied in the program are not within the scope of the 
copyright law. 

ection 102(b) in no way enlarges or contracts the scope of copy- 

right protection under the present Jaw. Its purpose is to restate, in the 
context of the new single Federal system of copyright, that the basic 
dichotomy between expression and idea remains unchanged. 


Section 108. CompiLaTions AND DeErivaTIVE Works 


Section 103 complements section 102: A compilation or derivative 
work is copyrightable if it represents an “original work of authorship” 
and falls within one or more of the categories listed in section 102. 
Read together, the two sections make plain that the criteria of copy- 
rightable subject matter stated in section 102 apply with full force to 
works that are entirely original and to those containing preexisting 
material. Section 103(b) is also intended to define, more sharply and 
clearly than does section 7 of the present law, the important inter- 
relationship and correlation between protection of preexisting and of 
“new” material in a particular work. The most important point here 
is one that is commonly misunderstood today : copyright in a “new ver- 
sion” covers only the material added by the later author, and has no 
effect one way or the other on the copyright or public domain status 
of the preexisting material. 

Between them the terms “compilations” and “derivative works” 
which are defined in section 101, comprehend every copyrightable work 
that employs preexisting materia! or data of any kind. There is neces- 
sarily some overlapping between the two, but they basically represent 
different concepts. B “compilation” results from a process of selecting, 
bringing together, organizing, and arranging previously existing ma- 
terial of all kinds, regardless of whether the individual items in the 
material have been or ever could have been subject to copyright. A 
“derivative work,” on the other hand, requires a process of recasting, 
transforming, or adapting “one or more preexisting works”; the “pre- 
existing work” must, come within the general subject matter of copy- 
right set forth in section 102, regardless of whether it is or was ever 
copyrighted. 

The.second part of the sentence that makes up section 103(a) deals 
with the status of a compilation or derivative work unlawfully em- 
ploying preexisting copyrighted material. In providing that protec- 
tion does not extend to “any part of the work in which such material 
has been used unlawfully,” the bill prevents an infringer from bene- 
fiting, through copyright protection, from committing an unlawful 
act, but preserves protection for those parts of the work that do not 
employ the preexisting work. Thus, an unauthorized translation of a 
novel could not be copyrighted at all, but the owner of copyright in 
an anthology of poetry could sue someone who infringed the whole 
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anthology, even though the infringer proves that publication of one of 
the pects was unauthorized. Under this provision, copyright could 
be obtained as long as the use of the preexisting work was not “unlaw- 
ful,” even though the consent of the copyright owner had not been 
obtained. For instance, the unauthorized reproduction of a work 
might be “lawful” under the doctrine of fair use or an applicable for- 
eign law, and if so the work incorporating it could be copyrighted. 


Section 104. Nationa, Origin 


Section 104 of the bill, which sets forth the basic criteria under 
which works of foreign origin can be protected under the U.S. copy- 
right law, divides all works coming within the scope of sections 102 
and 103 into two categories: unpublished and published. Subsection 
(a) imposes no qualifications of nationality and domicile with respect 
to unpublished works. Subsection (b) would make published works 
subject to protection under any one of four conditions: 

(1) The author is a national or domiciliary of the United States 
or of a country with which the United States has copyright rela- 
tions under a treaty, or is a stateless person; 

(2) The work is first published in the United States or in a 
country that is a party to the Universal Copyright Convention; 

(3) The work is first published by the United Nations, by any 
of its specialized agencies, or by the Organization of American 
States; or 

(4) The work is covered by a Presidential proclamation ex- 
tending protection to works originating in a specified country 
which extends protection to U.S. works “on substantially the 
same basis” as to its own works. 

The third of these conditions represents a treaty obligation of the 
United States. Under the Second Protocol of the Universal Copyright 
Convention, protection under U.S. Copyright law is expressly required 
for works published by the United Nations, by U.N. specialized agen- 
cies, and by the Organization of American.States. 


Section 105. U.S. Government Works 


Scope of the prohibition 

The basic premise of section 105 of the bill is the same as that of 
section 8 of the present law—that works produced for the U.S. 
Government by its officers and employees should not be subject to 
copyright. The provision applies the principle equally to unpublished 
and published works. 

The general prohibition against copyright in section 105 applies 
to “any work of the United States Government,” which is defined in 
section 101 as “a work prepared by an officer or employee of the 
United States Government as part of that person's official duties.” 
Under this definition a Government official or employee would not be 
prevented from securing copyright in a work written at that person’s 
own volition and outside his or her duties, even though the subject 
matter involves the Government work or professional field of the 
official or employee. Although the wording of the definition of “work 
of the United States Government” differs somewhat from that of the 
definition of “work made for hire,” the concepts are intended to be 
construed in the same way. 
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A more difficult and far-reaching problem is whether the definition 
should be broadened to prohibit copyright in works prepared under 
U.S. Government contract or grant. As chs bill is written, the Govern- 
ment agency concerned could determine in each case whether to allow 
an independent contractor or grantee to secure copyright in works 
prepared in whole or in part with the use of Government funds. The 
argument that has been made against allowing copyright in this situa- 
tion is that the public should not be required to pay a “double subsidy,” 
and that it is inconsistent to prohibit copyright in works by Govern- 
ment employees while permitting private copyrights in a growing 
body of works created by persons who are paid with Government funds. 
Those arguing in favor of potential copyright protection have stressed 
the importance of copyright as an incentive to creation and dissemina- 
tion is that the public should not be required to pay a “double subsidy,” 
applicable to works written by Government employees and those ap- 
plicable to works prepared by private organizations with the use of 
Federal funds. 

The bill deliberately avoids making any sort of outright, unqualified 
prohibition against copyright in works prepared under Government 
contract or grant. There may well be cases where it would be in the 
public interest to deny copyright in the writings generated by Govern- 
ment research contracts and the like; it can be assumed that, where a 
Government agency commissions a work for its own use merely as an 
alternative to having one of its own employees prepare the work, the 
right to secure a private copyright would be withheld. However, there 
are almost certainly many other cases where the denial of copyright 
protection would be unfair or would hamper the production and pub- 
lication of important works. Where, under the particular circum- 
stances, Congress or the agency involved finds that the need to have a 
work freely available outweighs the need of the private author to secure 
copyright, the problem can be dealt with by specific legislation, agency 
regulations, or contractual restrictions. 

The prohibition on copyright protection for United States Govern- 
ment works is not intended to have any effect on protection of these 
works abroad. Works of the governments of most other countries are 
copyrighted. There are no valid policy reasons for denying such pro- 
tection to United States Government works in foreign countries, or 
for precluding the Government from making licenses for the use of 
its works abroad, 

The effect of section 105 is intended to place all works of the United 
States Government, published or unpublished, in the public domain. 
This means that the individual Government official or employee who 
wrote the work eould not secure copyright in it or restrain its dis- 
semination by the Government or anyone else, but it also means that, 
as far as the copyright law is concerned, the Government could not 
restrain the employee or official from disseminating the work if he or 
she chooses to ‘do so. The use of the term “work of the United States 
Government” does not mean that a work falling within the definition 
of that term is the property of the U.S. Government. 


‘LIMITED EXCEPTION FOR NATIONAL TECHNICAL INFORMATION SERVICE 


At the House hearings in 1975 the U.S. Department of Commerce 
called attention to its National Technical Information Service 
(NTIS), which has a statutory mandate, under Chapter 23 of Title 15 
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of the U.S. Code, to operate a clearinghouse for the collection and 
dissemination of scientific, technical and engineering information. 
Under its statute, NTIS is required to be as self-sustaining as posisble, 
and not to force the general public to bear publishing costs that are for 
private benefit. The Department urged an amendment to section 105 
that would allow it to secure copyright in NTIS publications both in 
the United States and abroad, noting that a precedent exists in the 
Standard Reference Data Act (15 USC § 290(e)). 

In response to this request the Committee adopted a limited excep- 
tion to the general prohibition in section 105, permitting the Secretary 
of Commerce to “secure copyright for a limited term not to exceed 
five years, on behalf of the United States as author or copyright owner” 
in any NTIS publication disseminated pursuant to 15 U.S.C. Chapter 
23. In order to “secure copyright” in a work under this amendment the 
Secretary would be required to publish the work with a oe 
notice, and the five-year term would begin upon the date of first 
publication. 


Proposed saving clause 


Section 8 of the statute now in effect includes a saving clause intended 
to make clear that the copyright protection of a private work is not 
affected if the work is published by the Government. This provision 
serves a real purpose in the present law because of the ambiguity of 
the undefined term “any publication of the United States Government.” 
Section 105 of the bill, however, uses the operative term “work of the 
United States Government” and defines it in such a way that privately 
written works are clearly excluded from the prohibition; accordingly, 
@ saving clause becomes superfluous. 

Retention of a saving clause has been urged on the ground that the 
present statutory provision is frequently cited, and that having the 
provision expressly stated in the law would avoid questions and ex- 
planations. The committee here observes: (1) there is nothing in section 
105 that would relieve the Government of its obligation to secure 
permission in order to publish a copyrighted work; and (2) publica- 
tion or other use by the Government of a private work would not affect 
its copyright protection in any way. The question of use of copyrighted 
material in documents published by the Congress and its Committees 
is discussed below in connection with section 107. 


Works of the United States Postal Service 


The intent of section 105 is to restrict the prohibition against Gov- 
ernment copyright to works written by employees of the United States 
Government within the scope of their official duties. In accordance 
with the objectives of the Postal Reorganization Act of 1970, this 
section does not apply to works created by employees of the United 
States Postal Service. In addition to enforcing the criminal statutes 
proseribing the forgery or counterfeiting of postage stamps, the 
Postal Service could, if it chooses, use the copyright law to prevent 
the reproduction of postage stamp designs for private or commercial 
non-postal services (for example, in philatelic publications and cata- 
logs, in general advertising, in art reproductions, in textile designs, 
and so forth). However, any copyright claimed by the Postal Service 
in its works, including postage stamp designs, would be subject to the 
same conditions, formalities, and time limits as other copyrightable 
works. 
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Section 106. Exciusive Riguts in CopyricHTeD WorKs 


General scope of copyright 

The five fundamental rights that the bill gives to copyright own- 
ers—the exclusive rights of reproduction, adaptation, publication, 
performance, and display—are stated generally in section 106. These 
exclusive rights, which comprise the so-called “bundle of rights” that 
is a copyright, are cumulative and may overlap in some cases. Each 
of the five enumerated rights may be subdivided indefinitely and, as 
discussed below in connection with section 201, each subdivision of an 
exclusive right may be owned and enforced separately. 

The approach of the bill is to set forth the copyright owner’s ex- 
clusive rights in broad terms in section 106, and then to provide vari- 
ous limitations, qualifications, or exemptions in the 12 sections that 
follow. Thus, everything in section 106 is made “subject to sections 
107 through 118,” and must be read in conjunction with those pro- 
visions. 

The exclusive rights accorded to a copyright owner under section 
106 are “to do and to authorize” any of the activities specified in the 
five numbered clauses. Use of the phrase “to authorize” is intended 
to avoid any questions as to the liability of contributory infringers. 
For example, a person who lawfully acquires an authorized copy of 
a motion picture would be an infringer if he or she engages in the 
business of renting it to others for purposes of unauthorized public 
performance. 

Rights of reproduction, adaptation, and publication 

The first three clauses of section 106, which cover all rights under 
a copyright except those of performance and display, extend to every 
kind of copyrighted work. The exclusive rights encompassed by these 
clauses, though closely related, are independent; they can generally 
be characterized as rights of copying, recording, adaptation, and pub- 
lishing. A single act of infringement may violate all of these rights 
at once, as where a publisher reproduces, adapts, and sells copies of 
a person’s copyrighted work as part of a publishing venture. In- 
fringement takes place when any one of the rights is viclated: where, 
for example, a printer reproduces copies without selling them or a 
retailer sells copies without having anything to do with their repro- 
duction. The references to “copies or phonorecords,” although in the 
plural, are intended here and throughout the bill to include the sing- 
ular (1 U.S.C. §1). 

Reproduction —Read together with the relevant definitions in sec- 
tion 101, the right “to reproduce the copyrighted work in copies or 
phonorecords” means the right to produce a material object in which 
the work is duplicated, transcribed, imitiated, or simulated in a fixed 
form from which it can be “perceived, reproduced, or otherwise com- 
municated, either directly or with the aid of a machine or device.” As 
under the present law, a copyrighted work would be infringed by 
reproducing it in whole or in any substantial part, and by duplicating 
it exactly or by imitation or simulation. Wide departures or variations 
from the copyrighted works would still be an infringement as long 
as the author’s “expression” rather than merely the author’s “ideas 
are taken. An exception to this general principle, applicable to the 
pp eancvion of copyrighted sound recordings, is specified in section 

4. 
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“Reproduction” under clause (1) of section 106 is to be distin- 
uished from “display” under clause (5). For a work to be “repro- 
uced,” its fixation in tangible form must be “sufficiently permanent 

or stable to permit it to be perceived, reproduced, or otherwise com- 
municated for a period of more than transitory duration.” Thus, the 
showing of images on a screen or tube would not be a violation of 
clause (1), although it might come within the scope of clause (5). 

Preparation of derivative works.—The exclusive right to prepare 
derivative works, specified separately in clause (2) of section 106, 
overlaps the exclusive right of reproduction to some extent. It is 
broader than that right, however, in the sense that reproduction 
requires fixation in copies or phonorecords, whereas the preparation 
of a derivative work, such as a ballet, pantomime, or improvised 
performance, may be an infringement even though nothing is ever 
fixed in tangible form. 

To be an infringement the “derivative work” must be “based upon 
the copyrighted work,” and the definition in section 101 refers to 
“a translation, musical arrangement, dramatization, fictionalization, 
motion picture version, sound recording, art reproduction, abridgment, 
condensation, or any other form in which a work may be recast, trans- 
formed, or adapted.” Thus, to constitute a violation of section 106(2), 
the infringing work must incorporate a portion of the copyrighted 
work in some form; for example, a detailed commentary on 4 work or 
a programmatic musical composition inspired by a novel would not 
normally constitute infringements under this clause. 

Use in information storage and retrieval systems.—As section 117 
declares explicitly, the bill is not intended to alter the present law 
with respect to the use of copyrighted works in computer systems. 

Public distribution.—Clause (3) of section 106 establishes the exclu- 
sive right of publications: The right “to distribute copies or pheno- 
records of the copyrighted work to the public by sale or other trans- 
fer of ownership, or by rental, lease, or lending.” Under this provision 
the copyright owner would have the right to control the first public 
distribution of an authorized copy or phonorecord of his work, whether 
by sale, gift, loan, or some rental or lease arrangement. Likewise, any 
unauthorized public distribution of copies or phonorecords that were 
unlawfully made would be an infringement. As section 109 makes 
clear, however, the copyright owner’s rights under section 106(3) 
cease with respect to a particular copy or phonorecord once he has 
parted with ownership of it. 

Rights of public performance and display 

Performing rights and the “for profit” limitation.—The right of 
public performance under section 106(4) extends to “literary, musical, 
dramatic, and choreographic works, pantomimes, and motion pictures 
and other audiovisual works and sound recordings” and, unlike the 
equivalent provisions now in effect, is not limited by any “for profit” 
requirement. The approach of the bill, as in manv foreign laws, 1s 
first to state the public performance right in broad terms, and then 
to provide specific exemptions for educational and other nonprofit 
uses. 

This approach is more reasonable than the outright exemption of 
the 1909 statute. The line between commercial and “nonprofit” orga- 
nizations is increasinglv difficulé-to draw. Many “non-profit” organi- 
zations are highly subsidized and capable of paying royalties, and 
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the widespread public exploitation of copyrighted works by public 
broadcasters and other noncommercial organizations is likely to grow. 
In addition to these trends, it is worth noting that performances and 
displays are continuing to supplant markets for printed copies and 
that in the future a broad “not for profit” exemption could not only 
hurt authors but could dry up their incentive to write. 

The exclusive right of public performance is expanded to include 
not only motion pictures, including works records on film, video tape, 
and video disks, but also audiovisual works such as filmstrips and 
sets of slides. This provision of section 106 (4), which is consistent with 
the assimilation of motion pictures to audiovisual works throughout 
the bill, is also related to amendments of the definitions of “display” 
and “perform” discussed below. The important issue of performing 
rights in sound recordings is discussed in connection with section 114. 

Right of public display.—Clause (5) of section 106 represents the 
first explicit statutory recognition in American copyright law of an 
exclusive right to show a copyrighted work, or an image of it, to the 
public. The existence or extent of this right under the present statute 
1s uncertain and subject to challenge. The bill would give the owners 
of copyright in “literary, musical, dramatic, and choreographic works, 
pantomimes, and pictorial, graphic, or sculptural works”, including 
the individual images of a motion picture or other audiovisual work, 
the exclusive right “to display the copyrighted work publicly.” 
Definitions 

Under the definitions of “perform,” “display,” “publicly,” and 
“transmit” in section 101, the concepts of public performance and 
public display cover not only the initial rendition or showing, but also 
any further act by which that rendition or showing is transmitted or 
communicated to the public. Thus, for example: a singer is performing 
when he or she sings a song; a broadcasting network is performing 
when it transmits his or her performance (whether simultaneously or 
from records) ; a local broadcaster is performing when it transmits the 
network broadcast; a cable television system is performing when it 
retransmits the broadcast to its subscribers; and any individual is per- 
forming whenever he or she plays a phonorecord embodying the per- 
formance or communicates the performance by turning on a receiving 
set. Although any act by which the initial performance or display is 
transmitted, repeated, or made to recur would itself be a “performance” 
or “display” under the bill, it would not be actionable as an infringe- 
ment unless it were done “publicly,” as defined in section 101. Certain 
other performances and displays, in addition to those that are “pri- 
vate,” are exempted or given qualified copyright control under sec- 
tions 107 through 118. 

To “perform” a work, under the definition in section 101, includes 
reading a literary work aloud, singing or playing music, dancing a 
ballet or other choreographic work, and acting out a dramatic work 
or pantomine. A performance may be accomplished “either directly or 
by means of any device or process,” including a] kinds of equipment 
for reproducing or amplifying sounds or visual images, any sort of 
transmitting apparatus, any type of electronic retrieval system, and 
any other techniques and systems not yet in use or even invented. 

The definition of “perform” in relation to “a motion picture or other 
audio visual work” is “to show its images in any sequence or to make 
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the sounds accompanying it audible.” The showing of portions of a 
motion picture, filmstrip, or slide set must therefore be sequential to 
constitute a “performance” rather than a “display”, but no particular 
order need be maintained. The purely aural performance of a motion 
picture sound track, or of the sound portions of an audiovisual work, 
would constitute a performance of the “motion picture or other audio- 
visual work”; but, where some of the sounds have been reproduced 
separately on phonorecords, a performance from the phonorecord 
would not constitute performance of the motion picture or audiovisual 
work, 

The corresponding definition of “display” covers any showing of a 
“copy” of the work, “cither directly or by means of a film, slide, tele- 
vision image, or any other device or process.” Since “copies” are defined 
as including the material object “in which the work is first fixed,” the 
right of public display applies to original works of art as well as to 
reproductions of them. With respect to motion pictures and other 
audiovisual works, it is a “display” (rather than a “performance’’) to 
show their “individual images nonsequentially.” In addition to the 
direct showings of a copy of a work, “display” would include the pro- 
jection of an imaye on a screen or other surface by any method, the 
transmission of an image by electronic or other means, and the show- 
ing of an image on a cathode ray tube, or similar viewing apparatus 
connected with any sort of information storage and retrieval system. 

Under clause (1) of the definition of “publicly” in section 101, a 
performance or display is “public” if it takes place “at a place open to 
the public or at any place where a substantial number of persons out- 
side of a normal circle of a family and its social acquaintances is gath- 
ered.” One of the principal purposes of the definition was to make clear 
that, contrary to the decision in Metro-Goldwyn-Mayer Distributing 
Corp. v. Wyatt, 21 C.O. Bull. 208 (D. Md. 1932), performances in 
“semipublic” places such as clubs, lodges, factories, summer camps, 
and schools are “public performances” subject to copyright control. The 
term “a family” in this context would include an individual living 
alone, so that a gathering confined to the individual’s social acquain- 
tances would normally be regarded as private, Routine meetings of 
businesses and governmental personnel would be excluded because they 
do not represent the gathering of a “substantial number of persons.” 

Clause (2) of the definition of “publicly” in section 101 makes clear 
that the concepts of public performance and public display include 
not only performances and displays that occur initially in a public 
place, but also acts that transmit or otherwise communicate a per- 
formance or display of the work to the public by means of any device or 
process. The definition of “transmit’”—to communicate a performance 
or display “by any device or process whereby images or sound are re- 
ceived eevond: the place from which they are sent”—is broad enough to 
include all conceivable forms and combinations of wired or wireless 
communications media, including but by no means limited to radio 
and television broadcasting as we know them. Each and every method 
by which the images or sounds comprising a performance or display 
are picked up and conveyed is a “transmission,” and if the transmis- 
sion reaches the public in my form, the case comes within the scope of 
clauses (4) or (5) of section 106. 

Under the bill, as under the present law, a performance made avail- 
able by transmission to the public at large is “public” even though the 
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recipients are not gathered in a single place, and even if there is no 
proof that any of the potential recipients was operating his receiving 
apparatus at the time of the transmission. The same principles apply 
whenever the potential recipients of the transmission represent a lim- 
ited segment of the public, such as the occupants of hotel rooms or the 
subscribers of a cable television service. Clause (2) of the defini- 
tion of “publicly” is applicable “whether the members of the public 
capable of receiving the performance or display receive it in the same 
place or in separate places and at the same time or at different times.” 


Secrion 107, Farr Use 


General background of the problem 

The judicial doctrine of fair use, one of the most important and well- 
established limitations on the exclusive right of copyright owners, 
would be given express statutory recognition for the first time in sec- 
tion 107. The claim that a defendant’s acts constituted a fair use rather 
than an infringement has been raised as a defense in innumerable copy- 
right actions over the years, and there is ample case law recognizing 
the existence of the doctrine and applying it. The examples enumer- 
ated at page 24 of the Register’s 1961 Report, while by no means ex- 
haustive, give some idea of the sort of activities the courts might 
regard as fair use under the circumstances: “quotation of excerpts in 
a review or criticism for purposes of illustration or comment; quota- 
tion of short passages in a scholarly or technical work, for illustration 
or clarification of the author’s observations; use in a parody of some of 
the content of the work parodied; summary of an address or article, 
with brief quotations, in a news report; reproduction by a library of 
a portion of a work to replace part of a damaged copy; reproduction 
by a teacher or student of a small part of a work to illustrate a lesson ; 
reproduction of a work in legislative or judicial proceedings or re- 
ports; incidental and fortuitous reproduction, in a newsreel or broad- 
cast, of a work located in the scene of an event being reported.” 

Although the courts have considered and ruled upon the fair use 
doctrine over and over again, no real definition of the concept has ever 
emerged. Indeed, since the doctrine is an equitable rule of reason, no 
generally applicable definition is possible, and each case raising the 
question must be decided on its own facts. On the other hand, the 
courts have evolved a set of criteria which, though in no case definitive 
or determinative, provide some guage for balancing the equities. These 
criteria have been stated in various ways, but essentially they can all 
be reduced to the four standards which have been adopted in section 
107: “(1) the purpose and character of the use, including whether such 
use is of a commercial nature or is for non-profit educational purposes ; 
(2) the nature of the copyrighted work; (3) the amount and substan- 
tiality of the portion used in relation to the copyrighted work as a 
whole; and (4) the effect of the use upon the potential market for or 
value of the copyrighted work.” 

These criteria are relevant in determining whether the basic doc- 
trine of fair use, as stated in the first sentence of section 107, applies in 
a particular case: “Notwithstanding the provisions of section 106, the 
fair use of a copyrighted work, including such use by reproduction in 
copies or phonorecords or by any other means specified by that section, 
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for purposes such as criticism, comment, news reporting, teaching (in- 
cluding multiple copies for classroom use), scholarship, or research, 
is not an infringement of copyright.” 

The specific wording of section 107 as it now stands is the result of a 
process of accretion, resulting from the long. controversy over the re- 
lated problems of fair use and the reproduction (mostly by photocopy- 
ing) of copyrighted material for educational and scholarly purposes. 
For example, the reference to fair use “by reproduction in copies or 
phonorecords or by any other means” is mainly intended to make clear 
that the doctrine has as much application to photocopying and taping 
as to older forms of use; it is not intended to give these kinds of repro- 
duction any special status under the fair use provision or to sanction 
any reproduction beyond the normal and reasonable limits of fair use. 
Similarly, the newly-added reference to “multiple copies for class- 
room use” is a recognition that, under the proper circumstances of fair- 
ness, the doctrine can be applied to reproductions of multiple copies 
for the members of a class. 

The Committee has amended the first of the criteria to be consid- 
ered—“the purpose and character of the use”—to state explicitly that 
this factor includes a consideration of “whether such use is of a com- 
mercial nature or is for non-profit educational purposes.” This amend- 
ment is not intended to be interpreted as any sort of not-for-profit lim- 
itation on educational uses of copyrighted works. It is an express recog- 
nition that, as under the present law, the commercial or non-profit 
character of an activity, while not conclusive with respect to fair use, 
can and should be weighed along with other factors in fair use deci- 
sions. 


General intention behind the provision 


The statement of the fair use doctrine in section 107 offers some 
guidance to users in determining when the principles of the doctrine 
apply. However, the endless variety of situations and combinations of 
circumstances that can rise in particular cases precludes the formula- 
tion of exact rules in the statute. The bill endorses the purpose and 
general scope of the judicial doctrine of fair use, but there is no dispo- 
sition to freeze the doctrine in the statute, especially during a period 
of rapid technological change. Beyond a very broad statutory explana- 
tion of what fair use is and some of the criteria applicable to it, the 
courts must be free to adapt the doctrine to particular situations on a 
case-by-case basis. Section 107 is intended to restate the present judi- 
cial doctrine of fair use, not to change, narrow, or enlarge it in any 
way. 


Intention as to classroom reproduction 


Although the works and uses to which the doctrine of fair use 
is applicable are as broad as the copyright law itself, most of the dis- 
cussion of section 107 has centered around questions of classroom re- 
production, particularly photocopying. The arguments on the question 
are summarized at pp. 30-31 of this Committee’s 1967 report (H.R. 
Rep. No. 83, 90th Cong., 1st Sess.), and have not changed materially 
in the intervening years. ; 

The Committee also adheres to its earlier conclusion, that “a specific 
exemption freeing certain reproductions of copyrighted works for 
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educational and scholarly purposes from copyright control is not 
justified.” At the same time the Committee recognizes, as it did in 
1967, that there is a “need for yreater certainty and protection for 
teachers.” In an effort to meet this need the Committee has not only 
adopted further amendments to section 107, but has also amended sec- 
tion 504(c) to provide innocent teachers and other non-profit users of 
copyrighted material with broad insulation against unwarranted lia- 
bility for infringement. The latter amendments are discussed below in 
connection with Chapter 5 of the bill. 

Tn 1967 the Committee also sought to approach this problem by in- 
cluding, in its report, a very thorough discussion of “the considera- 
tions lying behind the four criteria listed in the amended section 107, 
in the context of typical classroom situations arising today.” This dis- 
cussion appeared on pp. 32-35 of the 1967 report, and with some 
changes has been retained in the Senate report on S. 22 (S. Rep. No. 
94-473, pp. 63-65). The Committee has reviewed this discussion, and 
considers that it still has value as an analysis of various aspects of the 
problem. 

At the Judiciary Subcommittee hearings in June 1975, Chairman 
Kastenmeier and other members urged the parties to meet together 
independently in an effort to achieve a meeting of the minds as to per- 
missible educational uses of copyrighted material. The response to 
these suggestions was positive, and a number of meetings of three 
groups, dealing respectively with classroom reproduction of printed 
material, music, and audio-visual material, were held beginning in 
September 1975. 

In a joint letter to Chairman Kastenmeier, dated March 19, 1976, 
the representatives of the Ad Hoc Committee of Educational Institu- 
tions and Organizations on Copyright Law Revision, and of the Au- 
thors League of America, Inc., and the Association of American Pub- 
lishers, Inc., stated : 


You may remember that in our letter of March 8, 1976 
we told you that the negotiating teams representing authors 
and publishers and the Ad Hoc Group had reached tentative 
agreement on guidelines to insert in the Committee Report 
covering educational copying from books and periodicals un- 
der Section 107 of H.R. 2223 and S. 22, and that as part of 
that tentative agreement cach side would accept the amend- 
ments to Sections 107 and 504 which were adopted by your 
Subcommittee on March 8, 1976. 

We are now happy to tell you that the agreement has been 
approved by the principals and we enclose a copy herewith. 
We had originally intended to translate the agreement into 
language suitable for inclusion in the legislative report deal- 
ing with Section 107, but we have since been advised by com- 
mittee staff that this will not be necessary. 

As stated above, the agreement refers only to copying from 
books and periodicals, and it is not intended to apply to musi- 
cal or audiovisual works. 

The full text of the agreement is as follows: 
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AGREEMENT ON GUIDELINES FOR CLassroom CoPpYrING IN 
Nor-For-Prorrr Epucationau Insrrrurions 


WITH RESPECT TO BOOKS AND PERIODICALS 


The purpose of the following guidelines is to state the 
minimum standards of educational fair use under Section 107 
of H.R, 2223. The parties agree that the conditions deter- 
mining the extent of permissible copying for educational 
purposes may change in the future; that certain types of 
copying permitted under these guidelines may not be per- 
missible in the future; and conversely that in the future other 
types of copying not permitted under these guidelines may 
be permissible under revised guidelines. 

Moreover, the following statement of guidelines is not in- 
tended to limit the types of copying permitted under the 
standards of fair use under judicial decision and which are 
stated in Section 107 of the Copyright Revision Bill. There 
may be instances in which copying which does not fall withir 
the guidelines stated below may nonetheless be permitted 
under the criteria of fair use. 


GUIDELINES 


I. Single Copying for Teachers 


A single copy may be made of any of the following by or 
for a teacher at his or her individual request for, his or her 
seer research or use in teaching or preparation to teach 
a class: 

A. Achapter from a book; 

B, An article from a periodical or newspaper; 

C. A short story, short essay or short poem, whether or not 
from acollective work; 

D. A chart, graph, diagram, drawing, cartoon cr picture 
from a book, periodical or newspaper ; 


II. Multiple Copies for Classroom Use 


Multiple copies (not to exceed in any event more than one 
copy per sa a course) may be made by or for the teacher 
giving the course for classroom use or discussion; provided 
that: 

A. The copying meets the tests of brevity and spontaneity 
as defined below ; and, 

B. Meets the cumulative effect test as defined below; and, 

C. Each copy includes a notice of copyright 
Definitions 

Brevity 

(2) Poetry: (a2) A complete poem if less than 250 words 
and if printed on not more than two pages or, (b) from a 
longer poem, an excerpt cf not more than 250 words. 

(2) Prose: (a) Either a complete article, story or essay 
of less than 2,500 words, or (b) an excerpt from any prose 
work of not more than 1,000 words or 10% of the work, 
whichever is less, but in any event a minimum of 500 words. 
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[Each of the numerical limits stated in “i” and “ii” above 
may be expanded to permit the completion of an unfinished 
line of a poem or of an unfinished prose paragraph. | 

(tz) illustration: One chart, graph, diagram, drawing, 
cartoon or picture per book or per periodical issue. 

(év) “Special” works: Certain works in poetry, prose or in 
“poetic prose” which often combine language with illustra- 
tions and which are intended sometimes for children and at 
other times for a more general audience fall short of 2,500 
words in their entirety. Paragraph “ii” above notwithstand- 
ing such “special works” may not be reproduced in their en- 
tirety; however, an excerpt comprising not more than two 
of the published pages of such special work and containing 
not more than 10% of the words found in the text thereof, 
may be reproduced. 

Spontaneity 

(i) The copying is at the instance and inspiration of the 
individual teacher, and 

(zz) The inspiration and decision to use the work and the 
moment of its use for maximum teaching effectiveness are so 
close in time that it would be unreasonable to expect a timely 
reply to.a request for permission. 


Cumulative Effect 


(2) The copying of the material is for only one course in 
the school in which the copies are made. 

(zi) Not more than one short poem, article, story, essay or 
two excerpts may be copied from the same author, nor more 
than three from the same collective work or periodical volume 
during one class term. 

(zz) There shall not be more than nine instances of such 
multiple copying for one course during one class term. 

[The limitations stated in “ii” and “iii” above shall not 
apply to current news periodicals and newspapers and cur- 
rent news sections of other periodicals. ] 


III. Prohibitions as tol and II Above 

Notwithstanding any of the above, the following shall be 
prohibited : 

(A) Copying shall not be used to create or to replace or 
substitute for anthologies, compilations or collective works. 
Such replacement or substitution may occur whether copies 
of various works or excerpts therefrom are accumulated or 
reproduced and used separately. 

(B) There shall be no copying of or from works intended 
to be “consumable” in the course of study or of teaching. 
These inchide workbooks, exercises, standardized tests and 
test booklets and answer sheets and like consumable material. 

(C) Copying shall not: 

(a) substitute for the purchase of books, publishers’ 
reprints or periodicals; 

(b) be directed by higher authority ; 

(c) be repeated with respect to the same item by the 
same teacher from term to term. 
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(D) No charge shall be made to the student beyond the ac- 
tual cost of the photocopying. 

Agreed Marcu 19, 1976. 
Ad Hoc Committee on Copyright Law Revision: 

By Suevvon Extiorr Srernsacu. 
Author-Publisher Group: 
Authors League of America: 

By Irwin Karp, Counsel. 

Association of American Publishers, Inc. : 

By ALexanper C. HorrMan, 

Chairman, Copyright Committee. 


In a joint letter dated April 30, 1976, representatives of the Music 
Publishers’ Association of the United States, Inc., the National Music 
Publishers’ Association, Inc., the Music Teachers National Associa- 
tion, the Music Educators National Conference, the Naticnal Associa- 
tion of Schools of Music, and the Ad Hoc Committee on Copyright 
Law Revision, wrote to Chairman Kastenmeier as follows: 


During the hearings on H.R. 2223 in June 1975, you and 
several of your subcommittee members suggested that con- 
cerned groups should work together in developing guidelines 
which would be helpful to clarify Section 107 of the bill. 

Representatives of music educators a.:d music publishers 
delayed their meetings until guidelines had been developed 
relative to books and periodicals. Shortly after that work was 
completed and those guidelines were forwarded to your sub- 
committee, representatives of the undersigned music orga- 
nizations met together with representatives of the Ad Hoc 
Committee on Copyright Law Revision to draft guidelines 
relative to music. 

Weare very pleased to inform you that the discussions thus 
have been fruitful on the guidelines which have been devel- 
oped, Since private music teachers are an important factor 
in music education, due consideration has been given to the 
concerns of that group. 

We trust that this will be helpful in the report on the bill to 
clarify Fair Use as it applies to music. 


The text of the guidelines accompanying this letter is as follows: 


GUIDELINES FOR EDUCATIONAL USES OF MUSIC 


The purpose of the following guidelines is to state the mini- 
mum and not the maximum standards of educational fair use 
under Section 107 of HR 2223. The parties agree that the 
conditions determining the extent of permissible copying for 
educational purposes may change in the future; that certain 
types of copying permitted under these guidelines may not be 
permissible in the future, and conversely that in the future 
other types of copying not permitted under these guidelines 
may be permissible under revised guidelines. 

Moreover, the following statement of guidelines is not in- 
tended to limit the types of copying permitted under the 
standards of fair use under judicial decision and which are 
stated in Section 107 of the Copyright Revision Bill. There 
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may be instances in which copying which does not fall within 
the guidelines stated below may nonetheless be permitted 
under the criteria of fair use. 


A. Permissible Uses 

1. Emergency copying to replace purchased copies which 
for any reason are not available for an imminent perform- 
ance provided purchased replacement copies shall be sub- 
stituted in due course. 

2. (a) For academic purposes other than performance, 
multiple copies of excerpts of works may be made, provided 
that the excerpts do not comprise a part of the whole which 
would constitute a performable unit such as a section, move- 
ment or aria, but in no case more than (10% of the whole 
work. The number of copies shal] not exceed one copy per pupil 

(b) For academic purposes other than performance, a 
single copy of an entire performable unit (section, movement, 
aria, etc.) that is, (1) confirmed by the copyright proprietor 
to be out of print or (2) unavailable except in a larger work, 
may be made by or for a teacher solely for the purpose of his 
or her scholarly research or in preparation to teach a class. 

3. Printed copies which have been purchased may be edited 
or simplified provided that the fundamental character of the 
work is not distorted or the lyrics, if any, altered or lyrics 
added if none exist. 

4, A single copy of recordings of performances by students 
may be made for evaluation or rehearsal purposes and may 
be retained by the educational institution or individual 
teacher. 

5. A single copy of a sound recording (such as a tape, disc 
or cassette) of copyrighted music may be made from sound 
recordings owned by an educatonal institution or an individ- 
ual teacher for the purpose of constructing aural exercises 
or examinations and may be retained by the educational in- 
stitution or individual teacher. (This pertains only to the 
copyright of the music itself and not to any copyright which 
may exist in the sound recording.) 


B. Prohibitions 

1. Copying to create or replace or substitute for anthologies, 
compilations or collective works. 

2. Copying of or from works intended to be “consumable” in 
the course of study or of teaching such as workbooks, exer- 
cises, standardized tests and answer sheets and like material. 

3. Copying for the purpose of performance, except as in 
A(1) above. 

4, Copying for the purpose of substituting for the purchase 
of music, except as in A(1) and A(2) above. 

5. Copying without inclusion of the copyright notice which 
appears on the printed copy. 


The problem of off-the-air taping for nonprofit classroom use of 
copyrighted audiovisual works incorporated in radio and television 
broadcasts has proved to be difficult to resolve. The Committee believes 
that the fair use doctrine has some limited application in this area, 
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but it appears that the development of detailed guidelines will require 
a more thorough exploration than has so far been possible of the needs 
and problems of a number of different interests affected, and of the 
various legal problems presented. Nothing in section 107 or elsewhere 
in the bill is intended to change or prejudge the law on the point. ‘On 
the other hand, the Committee is sensitive to the importance of the 
problem, and urges the representatives of the various interests, if pos- 
sible under the leadership of the Register of Copyrights, to continue 
their discussions actively and in a constructive spirit. If it would be 
helpful to a solution, the Committee is receptive to undertaking further 
consideration of the problem in a future Congress. 

The Committee appreciates and commends the efforts and the co- 
operative and reasonable spirit of the parties who achieved the agreed 
guidelines on books and periodicals and on music. Representatives of 
the American Association of University Professors and of the Associa- 
tion of American Law Schools have written to the Committee strongly 
criticizing the guidelines, particularly with respect to multiple copy- 
ing, as being too restrictive with respect to classroom situations at the 
university and graduate level. However, the Committee notes that the 
Ad Hoc group did include representatives of higher education, that the 
stated “purpose of the . .. guidelines is to state the minimum and not 
the maximum standards of educational fair use” and that the agree- 
ment acknowledges “there may be instances in which copying which 
does not fall within the guidelines . . . may nonetheless be permitted 
under the criteria of fair use.” 

The Committee believes the guidelines are a reasonable interpreta- 
tion of the minimum standards of fair use. Teachers kill know that 
copying within the guidelines is fair use. Thus, the guidelines serve the 
purpose of fulfilling the need for greater certainty and protection for 
teachers, The Committee expresses the hope that if there are areas 
where standards other than these guidelines may be appropriate, the 
parties will continue their efforts to provide additional specific guide- 
lines in the same spirit of good will and give and take that has marked 
the discussion of this subject. in recent months. 


Reproduction and uses for other purposes 


The concentrated attention given the fair use provision in the 
context of classroom teaching activities should not obscure its appli- 
cation in other areas. It must be emphasized again that the same 
general standards of fair use are applicable to all kinds of uses of 
copyrighted material, although the relative weight to be given them 
will differ from case to case. 

The fair use doctrine would be relevant to the use of excerpts from 
‘copyrighted works in educational broadcasting activities not ex- 
empted under section 110(2) or 112, and not covered by the licensing 
provisions of section 118. In these cases the factors to be weighed 
in applying the criteria of this section would include whether the 
performers, producers, directors, and others responsible for the broad- 
cast were paid, the size and nature of the audience, the size and num- 
ber of excerpts taken and, in the case of recordings made for broad- 
east, the number of copies reproduced and the extent of their reuse 
or exchange. The availability of the fair use doctrine to educational 
broadcasters would be narrowly circumscribed in the case of motion 
pictures and other audiovisual works, but under appropriate circum- 
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stances it could apply to the nonsequential showing of an individual 
still or slide, or to the performance of a short excerpt from a motion 
picture for criticism or comment. 

Another special instance illustrating the application of the fair 
use doctrine pertains to the making of copies or phonorecords of 
works in the special forms needed for the use of blind persons. These 
special forms, such as copies in Braille and phonorecords of oral 
readings (talking books), are not usually made by the publishers for 
commercial distribution. For the most part, such copies and phono- 
records are made by the Library of Congress’ Division for the Blind 
and Physically Handicapped with permission obtained from the 
copyright owners, and are circulated to blind persons through re- 
gional libraries covering the nation. In addition, such copies and 
phonorecords are made locally by individual volunteers for the use 
of blind persons in their communities, and the Library of Congress 
conducts a program for training such volunteers. While the making 
of multiple copies or phonorecords of a work for general circula- 
tion requires the permission of the copyright owner, a problem ad- 
dressed in section 70 of the bill, the making of a single copy or phono- 
record by an individual as a free service for a blind persons would 
properly be considered a fair use under section 107. 

A problem of particular urgency is that of preserving for posterity 
prints of motion pictures made before 1942. Aside from the deplorable 
fact that in a great many cases the only existing copy of a film has 
been deliberately destroyed, those that remain are in immediate dan- 
ger of disintegration; they were printed on film stock with a nitrate 
base that will inevitably decompose in time. The efforts of the Library 
of Congress, the American Film Institute, and other organizations 
to rescue and preserve this irreplaceable contribution to our cultural 
life are to be applauded, and the making of duplicate copies for 
purposes of archival preservation certainly falls within the scope 
of “fair use.” 

When a copyrighted work contains unfair, inaccurate, or derogatory 
information concerning an individual or institution, the individual 
or institution may copy and reproduce such parts of the work as are 
necessary to permit understandable comment on the statements made 
in the work. 

The Committee has considered the question of publication, in Con- 
gressional hearings and documents, of copyrighted material, Where 
the length of the work or excerpt published and the number of copies 
authorized are reasonable nnder the circumstances, and the work 
itself is directly relevant to a matter of legitimate legislative concern, 
the Committee believes that the publication would constitute fair use. 

During the consideration of the revision bill in the 94th Con- 
gress it was proposed that independent newsletters, as distinguished 
from house organs and publicity or advertising publications, be 
given separate treatment. It is argued that newsletters are particularly 
vulnerable to mass photocopving, and that most newsletters have 
fairly modest circulations. Whether the copying of portions of a 
newsletter is an act of infringement or a fair use will necessarily 
turn on the facts of the individual case. However, as a general prin- 
ciple, it seems clear that the scope of the fair use doctrine should 
be considerably narrower in the case of newsletters than in that 
of either mass-circulation periodicals or scientific journals. The com- 
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mercial nature of the user is a significant factor in such cases: Copy- 
ing by a profit-making user of even a small portion of a newsletter 
may have a significant impact on the commercial market for the work. 

The Committee has examined the use of excerpts from copyrighted 
works in the art work of calligraphers. The committee believes that 
a Single copy reproduction of an excerpt from a copyrighted work by 
a calligrapher for a single client does not represent an infringement 
of copyright. Likewise, a single reproduction of excerpts from a 
copyrighted work by a student calligrapher or teacher in a learning 
situation would be a fair use of the copyrighted work. 

The Register of Copyrights has recommended that the committee 
report describe the relationship between this section and the provisions 
of section 108 relating to reproduction by libraries and archives. The 
doctrine of fair use applies to library photocopying, and nothing con- 
tained in section 108 “in any way affects the right of fair use.” No pro- 
vision of section 108 is intended to take away any rights existing under 
the fair use doctrine. To the contrary, section 108 authorizes certain 
photocopying practices which may not qualify as a fair use. 

The criteria of fair use are necessarily set forth in general terms. 
In the application of the criteria of fair use to specific photocopying 
practices of libraries, it is the intent of this legislation to provide an 
appropriate balancing of the rights of creators, and the needs of users. 


SecTion 108. REPRODUCTION BY LIBRARIES AND ARCHIVES 


Notwithstanding the exclusive rights of the owners of copyright, 
section 108 provides that under certain conditions it is not an infringe- 
ment of copyright for a library or archives, or any of its employees 
acting within the scope of their employment, to reproduce or distribute 
not more than one copy or phonorecord of a work, provided (1) the 
reproduction or distribution is made without any purpose of direct or 
indirect commercial advantage and (2) the collections of the library 
or archives are open to the public or available not only to researchers 
affiliated with the library or archives, but also to other persons doing 
research in a specialized field, and (3) the reproduction or distribution 
of the work includes a notice of copyright. 

Under this provision, a purely commercial enterprise could not estab- 
lish a collection of copyrighted works, call itself a library or archive, 
and engage in for-profit reproduction and distribution of photocopies. 
Similarly, it would not be possible for a non-profit institution, by 
means of contractual arrangements with a commercial copying enter- 
prise, to authorize the enterprise to carry out copying and distribution 
functions that would be exempt if conducted by the non-profit institu- 
tion itself. 

The reference to “indirect commercial advantage” has raised ques- 
tions as to the status of photocopying done by or for libraries or 
archival collections within industrial, profitmaking, or proprietary 
institutions (such as the research and development departments of 
chemical, pharmaceutical, automobile, and oil corporations, the library 
of a propritary hospital, the collections owned by a law or medical 
partnership, etc.). 

There is a direct interrelationship between this problem and the 
prohibitions against “multiple” and “systematic” photocopying in sec- 
tion 108(g) (1) and (2). Under section 108, a library in a profit- 
making organization would not be authorized to: 


75 


(a) use a single subscription or copy to supply its employees 
with multiple copies of material relevant to their work; or 
(b) use a single subscription or copy to supply its employees, on 
request, with single copies of material relevant to their work, where 
the arrangement is “systematic” in the sense of deliberately sub- 
stituting photocopying for subscription or purchase ; or 
(c) use “interlibrary loan” arrangements for obtaining photo- 
copies in such aggregate quantities as to substitute for subscrip- 
tions or purchase of material needed by employees in their work. 
Moreover, a library in a profit-making organization could not evade 
these obligations by installing reproducing equipment on its premises 
for unsupervised use by the organization's Staff. 

Isolated, spontancous making of single photocopies by a library 
in a for-profit organization, without any systematic effort to substitute 
photocopying for subscriptions or purchases, would be covered by sec- 
tion 108, even though the copies are furnished to the employees of the 
organization for use in their work. Similarly, for-profit hbraries could 
participate in interlibrary arrangements for exchange of photocopies, 
as long as the production or distribution was not “systematic.” These 
activities, by themselves, would ordinarily not be considered “for direct 
or indirect commercial advantages,” since the “advantage” referred to 
in this clause must attach to the immediate commercial motivation 
behind the reproduction or distribution itself, rather than to the ulti- 
mate profit-making motivation behind the enterprise in which the 
library is located. On the other hand, section 108 would not excuse re- 
production or distribution if there were a commercial motive behind 
the actual making or distributing of the copies, if multiple copies were 
made or distributed, or if the photocopying activities were “systematic” 
in the sense that their aim was to substitute for subscriptions or 
purchases. 

The rights of reproduction and distribution under section 108 apply 
in the following circumstances: 

Archival reproduction 

Subsection (b) authorizes the reproduction and distribution of a 
copy or phonorecord of an unpublished work duplicated in facsimile 
form solely for purposes of preservation and security, or for deposit 
for research use in another library or archives, if the copy or phono- 
record reproduced is currently in the collections of the first library or 
archives. Only unpublished works could be reproduced under this ex- 
emption, but the right would extend to any type of work, including 
photographs, motion pictures and sound recordings. Under this exemp- 
tion, for example, a repository could make photocopies of manuscripts 
by microfilm or electrostatic process, but could not reproduce the work 
in “machine-readable” language for storage in an information system. 


Replacement of damaged copy 

Subsection (c) authorizes the reproduction of a published work 
duplicated in facsimile form solely for the purpose of replacement of 
a copy or phonorecord that is damaged, deteriorating, lost or stolen, 
if the library or archives has, after a reasonable effort, determined that 
an unused replacement cannot be obtained at a fair price. The scope 
and nature of a reasonable investigation to determine that an unused 
replacement cannot be obtained will vary according to the circum- 
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stances of a particular situation. It will always require recourse to 
commonly-known trade sources in the United States, and in the normal 
situation also to the publisher or other copyright owner (if such owner 
can be located at the address listed in the copyright registration), or 
an authorized reproducing service. 


Articles and small excerpts 

Subsection (d) authorizes the reproduction and distribution of a 
copy of not more than one article or other contribution to copyrighted 
collection or periodical issue, or of a copy or phonorecord of a small 
part of any other copyrighted work. The copy or phonorecord may be 
made by the library where the user makes his request or by another 
library pursuant to an interlibrary loan. It is further required that 
the copy become the property of the user, that the library or archives 
have no notice that the copy would be used for any purposes other 
than private study, scholarship or research, and that the library or 
archives display prominently at the place where reproduction requests 
are accepted, and includes in its order form, a warning of copyright in 
accordance with requirements that the Register of Copyrpnts shall 
prescribe by regulation. 
Out-of-print works 

Subsection (e) authorizes the reproduction and distribution of a 
copy or phonorecord of an entire work under certain circumstances, 
if it has been established that a copy cannot be obtained at a fair 
price. The copy may be made by the library where the user makes his 
request or by another library pursuant to an interlibrary loan. The 
scope and nature of a reasonable investigation to determine that an 
unused copy cannot be obtained will vary according to the circum- 
stances of a particular situation. It will always require recourse to 
commonly-known trade sources in the United States, and in the normal 
situation also to the publisher or other copyright owner (if the owner 
can be locuted at the address listed in the copyright registration), or 
an authorized reproducing service. It is further required that the 
copy become the property of the user, that the library or archives 
have no notice that the copy would be used for any purpose other 
than private study, scholarship, or research, and that the library or 
archives display prominently at the place where reproduction re- 
quests are accepted, and include on its order form, a warning of copy- 
right in accordance with requirements that the Register of Copy- 
rights shall prescribe by regulation. 


General exemptions 
Clause (1) of subsection “) specifically exempts a library or 
archives or its employees from liability for the unsupervised use of 
reproducing equipment located on its premises, provided that the 
reproducing equipment displays a notice that the making of a copy may 
be subject to the copyright law. Clause (2) of subsection (f) makes 
clear that this exemption of the library or archives does not extend 
to the person using such equipment or requesting such copy if the use 
exceeds fair use. Insofar as such person is concerned the copy or 
phonorecord made is not considered “lawfully” made for purposes of 
sections 109, 110 or other provisions of the title. 
_ Clause (3) provides that nothing in section 108 is intended to 
limit the reproduction and distribution by lending of a limited num- 
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ber of copies and excerpts of an audiovisual news program. This ex- 
emption is intended to apply to the daily newscasts of the national 
television networks, which report the major events of the day. It 
does not apply to documentary (except documentary programs in- 
volving news reporting as that term is used in section 107), magazine- 
format or other public affairs broadcasts dealing with subjects of 
general interest to the viewing public. 

The clause was first added to the revision bill in 1974 by the adop- 
tion of an amendment proposed by Senator Baker. It is intended to 
permit libraries and archives, subject to the general conditions of 
this section, to make off-the-air videotape recordings of daily net- 
work newscasts for limited distribution to scholars and researchers 
for use in research purposes. As such, it is an adjunct to the Ameri- 
can Television and Radio Archive established in Section 118 of the 
Act which will be the principal repository for television broadcast 
material, including news broadcasts. The inclusion of language indi- 
cating that such material may only be distributed by lending by the 
library or archive is intended to preclude performance, copying, or 
sale, whether or not for profit, by the recipient of a copy of a television 
broadcast taped off-the-air pursuant to this clause. 

Clause (4), in addition to asserting that nothing contained in sec- 
tion 108 “affects the right of fair use as provided by section 107,” also 
provides that the right of reproduction granted by this section does 
not override any contractual arrangements assumed by a library or 
archives when it obtained a work for its collections. For example, if 
there is an express contractual prohibition against reproduction for 
any purpose, this legislation shall not be construed as justifying a 
violation of the contract. This clause is intended to encompass the 
situation where an individual makes papers, manuscripts or other 
works available to a library with the understanding that they will 
not be reproduced. 

It is the intent of this legislation that a subsequent unlawful use by 
a user of a copy or phonorecord of a work lawfully made by a 
library, shall not make the library liable for such improper use. 


Multiple copies and systematic reproduction 


Subsection (g) provides that the rights granted by this section ex- 
tend only to the “isolated and unrelated reproduction of a single copy 
or phonorecord of the same material on separate occasions.” However, 
this section does not authorize the related or concerted reproduction of 
multiple copies or phonorecords of the same materials, whether made 
on one occasion or over a period of time, and whether intended for 
aggregate use by one individual or for separate use by the individual 
members of a group. 

With respect to material described in subsection (d)—articles or 
other contributions to periodicals or collections, and small parts of 
other copyrighted works—subsection (g) (2) provides that the exemp- 
tions of section 108 do not apnlv if the library or archive engages in 
“systematic reproduction or distribution of single or multiple copies 
or phonorecords.” This provision in S. 22 provoked a storm of con- 
troversy, centering around the extent to which the restrictions on “sys- 
tematic” activities would prevent the continuation and development of 
interlibrary networks and other arrangements involving the exchange 
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of photocopies. After thorough consideration, the Committee amended 
section 108(g) (2) to add the following proviso: 


Provided, that nothing in this clause prevents a library or 
archives from participating in interlibrary arrangements that. 
do not have, as their purpose or effect, that the library or 
archives receiving such copies or phonorecords for distribu- 
tion does so in such aggregate quantities as to substitute for 
a subscription to or purchase of such work. 


In addition, the Committee added a new subsection (i) to section 
108, requiring the Register of Copyrights, five years from the effective 
date of the new Act and at five-year intervals thereafter, to report to 
Congress upon “the extent to which this section has achieved the in- 
tended statutory balancing of the rights of creators, and the needs of 
users,” and to make appropriate legislative or other recommendations. 
As noted in connection with section 107, the Committee also amended 
section 504(c) in a way that would insulate librarians from unwar- 
ranted liability for copyright infringement; this amendment is dis- 
cussed below. 

The key phrases in the Committee’s amendment of section 108(g) 
(2) are “aggregate quantities” and “substitute for a subscription to or 
purchase of” a work. To be implemented effectively in practice, these 
provisions will require the development and implementation of more- 
or-less specific guidelines establishing criteria to govern various sit- 
uations. 

The National Commission on New Technological Uses of Copy- 
righted Works (CONTU) offered to provide good offices in helping 
to develop these guidelines. This offer was accepted and, although the 
final text of guidelines has not yet been achieved, the Committee has 
reason to hope that, within the next month, some agreement can be 
reached on an initial set of guidelines covering practices under sec- 
tion 108(g) (2). 


Works excluded 


Subsection (h) provides that the rights of reproduction and distri- 
bution under this section do not apply to a musical work, a pictorial, 
graphic or sculptural work, or a motion picture or other audiovisual 
work other than “an audiovisual work dealing with news.” The latter 
term is intended as the equivalent in meaning of the phrase “audio- 
visual news program” in section 108(f) (3). The exclusions under sub- 
section (h) do not apply to archival reproduction under subsection 
(b), to replacement of damaged or lost copies or phonorecords under 
subsection (c), or to “pictorial or graphic works published as illustra- 
tions, diagrams, or similar adjuncts to works of which copies are re- 
produced or distributed in accordance with subsections (d) and (e).” 

Although subsection (h) generally removes musical, graphic, and 
audiovisual works from the specific exemptions of section 108, it 1s im- 
portant to recognize that the doctrine of fair use under section 107 
remains fully applicable to the photocopying or other reproduction of 
such works. In the case of music, for example, it would be fair use for 
a scholar doing musicological research to have a library supply a copy 
of a portion of a score or to reproduce portions of a phonorecord of a 
work. Nothing in section 108 impairs the applicability of the fair use 
doctrine to a wide variety of situations involving photocopying or 
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other reproduction by a library of copyrighted material in its collec- 
tions, where the user requests the reproduction for legitimate scholarly 
or research purposes. 


Secrion 109. Errect oF TRANSFER OF PARTICULAR Copy OR 
PHONORECORD 


Effect on further disposition of copy or phonorecord 

Section 109(a) restates and confirms the principle that, where the 
copyright owner has transferred ownership of a particular copy or 
phonorecord of a work, the person to whom the copy or phonorecord 
is transferred is entitled to dispose of it by sale, rental, or any other 
means. Under this principle, which has been established by the court 
decisions and section 27 of the present law, the copyright owner’s ex- 
clusive right of public distribution would have no effect upon anyone 
who owns “a particular copy or phonorecord lawfully made under this 
title” and who wishes to transfer it to someone else or to destroy it. 

Thus, for example, the outright sale of an authorized copy of a book 
frees it from any copyright control over its resale price or other con- 
ditions of its future disposition. A library that has acquired ownership 
of a copy is entitled to lend it under any conditions it chooses to im- 
pose. This does not mean that conditions on future disposition of 
copies or phonorecords, imposed by a contract between their buyer 
and seller, would be unenforceable fst ean the parties as a breach of 
contract, but it does mean that they could not be enforced by an action 
for infringement of copyright. Under section 202 however, the owner 
of the physical copy or phonorecord cannot reproduce or perform 
the copyrighted work publicly without the copyright owner’s consent. 

To come within the scope of section 109(a), a copy or phonorecord 
must have been “lawfully made under this title,” though not necessar- 
ily with the copyright owner’s authorization. For example, any resale 
of an illegally “pirated” phonorecord would be an infringement, but 
the disposition of a phonorecord legally made under the compulsory 
licensing provisions of section 115 would not. 

Effect on display of copy 

Subsection (b) of section 109 deals with the scope of the copyright 
owner’s exclusive right to control the public display of a particular 
“copy” of a work (including the original or prototype copy in which 
the work was first fixed). Assuming, for example, that a painter has 
sold the only copy of an original work of art without restrictions, 
would it be possible for him to restrain the new owner from displaying 
it ley in galleries, shop windows, on a projector, or on television ? 

ection 109(b) adopts the general principle that the lawful owner 
of a copy of a work should be able to put his copy on public dis»lay 
without the consent of the copyright owner. As in cases arising under 
section 109(a), this does not mean that contractual restrictions on dis- 
play between a buyer and seller would be unenforceable as a matter of 
contract law. 

The exclusive right of public display granted by section 106(5) 
would not apply where the owner of a copy wishes to show it directly 
to the public, as in a gallery or display case, or indirectly, as through 
an opaque projector. Where the copy itself is intended for projection, 
as in the case of a photographic slide, negative, or transparency, the 
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public projection of a single image would be permitted as long as the 
views are “present at the place where the copy is located.” 

On the other hand, section 109(b) takes account of the potentialities 
of the new communications media, notably television, cable and op- 
tical transmission devices, and information storage and retrieval de- 
vices, for replacing printed copies with visual images. First of all, the 
public display of an image of a copyrighted work woule uot be ex- 
empted from copyright control if the copy from which the image was 
derived were outside the presence of the viewers. In other words, the 
display of a visual image of a copyrighted work would be an infringe- 
ment if the image were transmitted by any method (by closed or open 
circuit television, for example, or by a computer system) from one 
place to members of the public located elsewhere. 

Moreover, the exemption would extend only to public displays that 
are made “either directly or by the projection of no more than one 
image at a time.” Thus, even where the copy and the viewers are lo- 
cated at the same place, the simultaneous projection of multiple 
images of the work would not be exempted. For example, where each 
person in a lecture hall is supplied with a separate viewing apparatus, 
the copyright owner’s pra on would generally be required in order 
to project an image of a work on each individual screen at the same 
time. 

The committee’s intention is to preserve the traditional pr‘vilege 
of the owner of a copy to display it directly, but to place. reasonable 
restrictions on the ability to display it indirectly in such a way that 
the copyetent owner’s market for reproduction and distribution of 
copies would be affected. Unless it constitutes a fair use under section 
107, or unless one of the special provisions of section 110 or 11" is 
applicable, projection of more than one image at a time, or trans- 
mission of an image to the public over television or other communica- 
tion channels, would be an infringement for the same reaso.::. that 
reproduction in copies would be. The concept of “the place where 
the copy is located” is generally intended to refer to a situation in 
which the viewers are present in the same physical surroundings as 
the copy, even though they cannot see the copy directly. 


Effect of mere possession of copy or phonorecord 

Subsection (c) of section 109 qualifies the privileges specified in 
subsections (a) and (b) by making clear that they do not apply to 
someone who merely possesses a copy or phonorecord without having 
acquired ownership of it. Acquisition of an object embodying a copy- 
righted work by rental, lease, Joan, or bailment carries with it no 
privilege to dispose of the copy under section 109(a) or to display 
it publicly under section 109(b). To cite a familiar example, a per- 
son who has rented a print of a motion picture from the copyright 
owner would have no right to rent it to someone else without the 
owner’s permission. 


Burden of proof in infringement actions 

During the course of its deliberations on this section, the Com- 
mittee’s attention was directed to a recent court decision holding 
that the plaintiff in an infringement action had the burden of estab- 
lishing that the allegedly infringing copies in the defendant’s posses- 
sion were not lawfully made or acquired under section 27 of the 
present law. American International Pictures, Inc. v. Foreman, 400 
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F. Supp. 928 (S.D. Alabama 1975). The Committee believes that 
the court’s decision, if followed, would place a virtually impossible 
burden on copyright owners. The decision is also inconsistent with 
the established legal principle that the burden of proof should not be 
pee upon a litigant to establish facts particularly within the 

owledge of his adversary. The defendant in such actions clearly has 
the particular knowledge of how possession of the particular copy 
was acquired, and should have the arden of providing this evidence 
to the court. It is the intent of the Committee, therefore, that in an 
action to determine whether a defendant is entitled to the privilege 
established by section 109 (a) and (b), the burden or proving whether 
a particular copy was lawfully made or acquired should rest on the 
defendant. 


Section 110. ExemMprions of CERTAIN PERFORMANCES AND DISPLAYS 


Clauses (1) through (4) of section 110 deal with performances and 
exhibitions that are now generally exempt under the “for profit” 
limitation or other provisions of the copyright law, and that are spe- 
cifically exempted from copyright liability under this legislation. 
Clauses (1) and (2) between them are intended to cover all of the 
various methods by which performances or displays in the course of 
systematic instruction take place. 


Face-to-face teaching activities 


Clause (1) of section 110 is generally intended to set out the 
conditions under which performances or displays, in the course of 
instructional activities other than educational broadcasting, are to 
be exempted from copyright control. The clause covers all types of 
copyrighted works, and exempts their performance or display “by 
instructors or pupils in the course of face-to-face teaching activities 
of a nonprofit educational institution,” where the activities take place 
“in a classroom or similar place devoted to instruction.” 

There appears to be no need for a statutory definition of “face-to- 
face” teaching activities to clarify the scope of the provision. “Face- 
to-face teaching activities” under clause (1) embrace instructional 
performances and displays that are not “transmitted.” The concept 
does not require that the teacher and students be able to see each 
other, although it does require their simultaneous presence in the 
same general place. Use of the phrase “in the couise of face-to-face 
teaching activities” is intended to exclude broadcasting or other 
transmissions from an outside location into classrooms, whether ra- 
dio or television and whether open or closed circuit. However, as 
long as the instructor and pupils are in the same building or general 
area, the exemption would extend to the use of devices for amplifying 
or reproducing sound and for projecting visual images. The “teach- 
ing activities” exempted by the clause encompass systematic instruc- 
tion of a very wide variety of subjects, but they do not include per- 
formances or displays, whatever their cultural value or intellectual 
appeal, that are given for the recreation or entertainment of any part 
of their audience. 

Works affected.—Since there is no limitation on the types of works 
covered by the exemption, teachers or students would be free to per- 
form or display anything in class as long as the other conditions of 
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the clause are met. They could read aloud from copyrighted text 
material, act out a drama, play or sing a musical work, perform a 
motion picture or filmstrip, or display text or pictorial material to 
the class by means of a projector. However, nothing in this provision 
is intended to sanction the unauthorized reproduction of copies or 
phonorecords for the purpose of classroom performance or display, 
and the clause contains a special exception dealing with performances 
from unlawfully made copies of motion pictures and other audiovisual 
works, to be discussed below. _ 

Instructors or pupils.—To come within clause (1), the performance 
or display must be “by instructors or pupils,” thus ruling out perform- 
ances by actors, singers, or instrumentalists brought in from outside 
the school to put on a program. However, the term “instructors” would 
be broad enough to include guest lecturers if their instructional activi- 
ties remain confined to classroom situations. In general, the term 
“pupils” refers to the enrolled members of a class. 

Nonprofit educational institution —Clause (1) makes clear that it 
applies only to the teaching activities “of a nonprofit educational insti- 
tution,” thus excluding from the exemption performances or displays 
in profit-making institutions such as dance studios and language 
schools. 

Classroom or similar place—tThe teaching activities exempted by 
the clause must take place “in a classroom or similar place devoted to 
instruction.” For example, performances in an auditorium or stadium 
during a school assembly, graduation ceremony, class play, or sporting 
event, where the audience is not confined to the members of a particu- 
lar class, would fall outside the scope of clause (1), although in some 
cases they might be exempted by clause (4) of section 110. The “similar 
place” referred to in clause (1) is a place which is “devoted to instruc- 
tion” in the same way a classroom is; common examples would include 
a studio, a workshop, a gymnasium, a training field, a library, the 
stage of an auditorium, or the auditorium itself, if it is actually used 
as a classroom for systematic instructional activities. 

Motion pictures and other audiovisual works.—The final provision 
of clause (1) deals with the special problem of performances from 
unlawfully-made copies of motion pictures and other audiovisual 
works. The exemption is lost where the copy being used for a classroom 
performance was “not lawfully made under this title” and the person 
responsible for the performance knew or had reason to suspect as 
much. This special exception to the exemption would not apply to 
performances from lawfully-made copies, even if the copies were 
acquired from someone who had stolen or converted them, or if the 
performances were in violation of an agreement. However, though the 
performance would be exempt under section 110(1) in such cases, the 
copyright owner might have a cause of action against the unauthor- 
ized distributor under section 106(3), or against the person responsible 
for the performance, for breach of contract. 

Projection devices.—As long as there is no transmission beyond the 
place where the copy is located, both section 109(b) and section 110(1) 
would permit the classroom display of « work by means of any sort 
of projection device or process, ; 


Instructional broadcasting 


_ Works affected.—The exemption for instructional broadcasting pro- 
vided by section 110(2) would apply only to “performance of a non- 
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dramatic literary or musical work or display of a work.” Thus, the 
copyright owner’s permission would be required for the performance 
on educational television or radio of a dramatic work, of a dramatico- 
musical work such as an opera or musical comedy, or of a motion 
picture. Since, as already explained, audiovisual works such as film- 
strips are equated with motion pictures, their sequential showing 
would be regarded as a performance rather than a display and would 
not be exempt under section 110(2). The clause is not intended to limit 
in any way the copyright owner’s exclusive right to make dramatiza- 
tions, adaptations, or other derivative works under section 106(2). 
Thus, for example, a performer could read a nondramatic literary 
work aloud under section 110(2), but the copyright owner’s permis- 
sion would be required for him to act it out in dramatic form. 

Systematic instructional activities—Under section 110(2) a trans- 
mission must meet three specified conditions in order to be exempted 
from copyright liability. ‘Lhe first of these, as provided by subclause 
(A), is that the performance or display must be “a regular part of 
the systematic instructional activities of a governmental] body or a non- 
profit educational institution.” The concept of “systematic instruc- 
tional activities” is intended as the general equivalent of “curricu- 
lums,” but it could be broader in a case such as that of an institution 
using systematic teaching methods not related to specific course work. 
A transmission would be a regular part of these activities if it is in 
accordance with the pattern of teaching established by the govern- 
mental body or institution. The use of commercial] facilities, such as 
those of a cable service, to transmit the performance or display, would 
not affect the exemption as long as the actual performance or display 
was for nonprofit purposes. 

Content of transmission.—Subclause (B) requires that the per- 
formance or display be directly related and of material assistance to 
the teaching content of the transmission. 

Intended recipients.—Subclause (C) requires that the transmission 
is made primarily for: 

(2) Reception in classrooms or similar places normally devoted 
to instruction, or 

(i) Reception by persons to whom the transmission is directed 
because their disabilities or other special circumstances prevent 
their attendance in classrooms or similar places normally devoted 
to instruction, or ; 

(zit) Reception by officers or employees of governmental bodies 
as a part of their official duties or employment. 

In all three cases, the instructional transmission need only be made 
“primarily” rather than “solely” to the specified recipients to be 
exempt. Thus, the transmission could still be exempt even though it 
is capable of reception by the public at large. Conversely, it would 
not be regarded as made “primarily” for one of the required groups 
of recipients if the principal purpose behind the transmission 1s recep- 
tion by the public at large, even if it is cast in the form of instruction 
and is also received-in classrooms. Factors to consider in determining 
the “primary” purpose of a program would include its subject matter, 
content, and the time of its transmission. 

Paragraph (i) of subclause (C) generally covers what are known 
as “in-school” broadcasts, whether open- or closed-circuit. The refer- 
ence to “classrooms or similar places” here is intended to have the 
same meaning as that of the phrase as used in section 110(1). The 
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exemption in paragraph (ii) is intended to exempt transmissions 
providing systematic instuction to individuals who cannot be reached 
in classrooms because of “their disabilities or other special circum- 
stances.” Accordingly, the exemption is confined to instructional broad- 
casting that is an adjunct to the actual classwork of nonprofit schools 
or is primarily for people who cannot be brought together in class- 
ovine such as preschool children, displaced workers, illiterates, and 
shut-ins. 

There has been some question as to whether or not the language in 
this section of the bill is intended to include instructional television 
college credit courses. These telecourses are aimed at undergraduate 
and graduate students in earnest pursuit of higher educational degrees 
who are unable to attend daytime classes because of daytime employ- 
ment, distance from campus, or some other intervening reason. So 
long as these broadcasts are aimed at regularly enrolled students and 
conducted by recognized higher educational institutions, the commit- 
tee believes that they are clearly within the language of section 110 
(2(C) (11). Like night school and correspondence courses before them, 
these telecourses are fast becoming a valuable adjunct of the normal 
college curriculum. 

The third exemption in subclause (C) is intended to permit the 
use of copyrighted material, in accordance with the other conditions 
of section 110(2), in the course of instructional transmissions for 
Government personnel who are receiving training “as a part of their 
official duties or employment.” 


Religious services 


The exemption in clause (3) of section 110 covers performances of 
a nondramatic literary or musical work, and also performances “of 
dramatico-musical works of a religious nature”; in addition, it extends 
to displays of works of all kinds. The exemption applies where the 
performance or display is “in the course of services at a place of wor- 
ship or other religious assembly.” The scope of the clause does not 
oT the sequential showing of motion pictures and other audiovisual 
works. 

The exemption, which to some extent has its counterpart in sec- 
tions 1 and 104 of the present law, applies to dramatico-musical 
works “of a religious nature.” The purpose here is to exempt certain 
performances of sacred music that might be regarded as “dramatic” 
in nature, such as oratorios, cantatas, musical settings of the mass, 
choral services, and the like. The exemption is not intended to cover 
performances of secular operas, musical plays, motion pictures, and 
the like, even if they have an underlying religious or philosophical 
theme and take place “in the course of [religious] services.” 

To be exempted under section 1103(3) a performance or display 
must be “in the course of services,” thus excluding activities at a place 
of worship that are for social, educational, fund raising, or entertain- 
ment purposes. Some performances of these kinds could be covered by 
the exemption in section 110(4), discussed next. Since the performance 
or display must also occur “at a place of worship or other religious 
assembly,” the exemption would not extend to religious broadcasts 
or other transmissions to the public at large, even where the trans- 
missions were sent from the place of worship. On the other hand, as 
long as services are being conducted before a religious gathering, the 
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exemption would apply if they were conducted in places such as audi- 
toriums, outdoor theaters, and the like. 


Certain other nonprofit performances 

In addition to the educational and religious exemptions provided 
by clauses (1) through (3) of section 110, clause (4) contains a gen- 
eral exception to the exclusive right of public performance that would 
cover some, though not all, of the same ground as the present “for 
profit” limitation. 

Scope of exemption.—The exemption in clause (4) applies to the 
same general activities and subject matter as those covered by the “for 
profit” limitation today: public performances of nondramatic literary 
and musical works. However, the exemption would be limited to pub- 
lic performances given directly in the presence of an audience 
whether by means of living performers, the playing of phonorecords, 
or the operation of a receiving apparatus, and would not include a 
“transmission to the public.” Unlike the clauses (1) through (3) and 
(5) of section 110, but like clauses (6) through (8), clause (4) applies 
only to performing rights in certain works, and does not affect the 
exclusive right to display a work in public. 

No profit motive.—In addition to the other conditions specified 
by the clause, the performance must be “without any purpose of di- 
rect or indirect commercial advantage.” This provision expressly 
adopts the principle established by the court decisions construing the 
“for profit” limitation: that public performances given or sponsored 
in connection with any commercial or profit-making enterprises are 
subject to the exclusive rights of the copyright owner even though the 
public is not charged for seeing or hearing the performance. 

No payment for performance——An important condition for this 
exemption is that the performance be given “without payment of 
any fee or other compensation for the performance to any of its per- 
formers, promoters, or organizers.” The basic purpose’ of this re- 

uirement is to prevent the free use of copyrighted material under 
the guise of charity where fees or percentatges are paid to performers, 
promoters, producers, and the like. However, the exemption would 
not be lost if the performers, directors, or producers of the perform- 
ance, instead of being paid directly “for the performance,” are paid 
a salary for duties encompassing the performance. Examples are 
performances by a school orchestra conducted by a music teacher who 
receives an annual salary, or by a service band whose members and 
conductors perform as part of their assigned duties and who receive 
military pay. The committee believes that performances of this type 
should be exempt, assuming the other conditions in clause (4) are 
met, and has not adopted the suggestion that the word “salary” be 
added to the phrase referring to the “payment of any fee or other 
compensation.” 

Admission charge.—Assuming that the performance involves no 
profit motive and no one responsible for it gets paid a fee, it must 
still meet one of two alternative conditions to be exempt. As specified 
in subclauses (A) and (B) of section 110(4), these conditions are: 
(1) that no direct or indirect admission charge is made, or (2) that 
the net proceeds are “used exclusively for educational, religious, or 
charitable purposes and not for private financial gain.” 
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Under the second of these conditions, a performance meeting the 
other conditions of clause (4) would be exempt even if an admission 
fee is charged, provided any amounts left “after deducting the rea- 
sonable costs of producing the performance” are used solely for bona 
fide educational, religious, or charitable purposes. In cases arising 
under this second condition and as provided in subclause (B), where 
there is an admission charge, the copyright owner is given an oppor- 
tunity to decide whether and under what conditions the copyrighted 
work should be performed; otherwise, owners could be compelled to 
make involuntary donations to the fund-raising activities of causes 
to which they are opposed. The subclause would thus permit copy- 
right owners to prevent public performances of their works under sec- 
tion 110(4) (B) by serving notice of objection, with the reasons there- 
for, at least seven days in advance. 

Mere reception in public 

Unlike the first four clauses of section 110, clause (5) is not to any 
extent a counterpart of the “for profit” limitation of the present 
statute. It applies to performances and displays of all types of works, 
and its purpose is to exempt from copyright liability anyone who 
merely turns on, in a public place, an ordinary radio or television 
receiving apparatus of a kind commonly sold to members of the pub- 
lic for private use. 

The basic rationale of this clause is that the secondary use of the 
transmission by turning on an ordinary receiver in public is so remote 
and minimal that no further liability should be imposed. In the vast 
majority of these cases no royalties are collected today, and the exemp- 
tion should be made explicit in the statute. This clause has nothing to 
do with cable television systems and the exemptions would be denied in 
any case where the audience is charged directly to see or hear the 
transmission. 7 

On June 17, 1975, the Supreme Court handed down a decision in 
Twentieth Century Music Corp. v. Aiken, 95 S.Ct. 2040, that raised 
fundamental questions about the proper interpretation of section 
110(5). The defendant, owner and operator of a fast-service food shop 
in downtown Pittsburgh, had “a radio with outlets to four speakers 
in the ceiling,” which he apparently turned on and left on throughout 
the business day. Lacking any performing license, he was sued for 
copyright infringement by two ASCAP members. He lost in the 
District Court, won a reversal in the Third Circuit Court of Appeals, 
and finally prevailed, by a margin of 7-2, in the Supreme Court. 

The Azken decision is based squarely on the two Supreme Court 
decisions dealing with cable television. In Fortnightly Corp. v. United 
Artists, 392 U.S. 390, and again in Teleprompter Corp. v. CBS, 415 
U.S. 394, the Supreme Court has held that a CATV operator was not 
“performing” within the meaning of the 1909 statute, when it picked 
up broadcast signals off the air and retransmitted them to subscribers 
by cable. The Aiken decision extends this interpretation of the scope 
of the 1909 statute’s right of “public performance for profit” to a situ- 
ation outside the CATV context and, without expressly overruling the 
decision in Buck v. Jewell-LaSalle Realty Co., 283 U.S. 191 (1981), 
effectively deprives it of much meaning under the present law. For 
more than forty years the Jeqwell-LaSalle rule was thought to require 
a business establishment to obtain copyright licenses before it could 
legally pick up any broadcasts off the air and retransmit them to its 
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guests and patrons. As reinterpreted by the Azken decision, the rule of 
Jewell-LaSalle applies only if the broadcast being retransmitted was 
itself unlicensed. 

The majority of the Supreme Court in the Aiken case based its 
decision on a narrow construction of the word “perform” in the 1909 
statute. This basis for the decision is completely overturned by the 
present bill and its broad definition of “perform” in section 101. The 
Committee has adopted the language of section 110(5), with an 
amendment expressly denying the exemption in situations where “the 
performance or coy is further transmitted beyond the place where 
the receiving apparatus is located”; in doing so, it accepts the tradi- 
tional, pre-Azken, interpretation of the Jewell-LaSalle decision, under 
which public communication by means other than a home receiving set, 
or further transmission of a broadcast to the public, is considered an 
infringing act. 

Under the particular fact situation in the Azken case, assuming a 
small commercial establishment and the use of a home receiver with 
four ordinary loudspeakers grouped within a relatively narrow cir- 
cumference from the set, it is intended that the performances would 
be exempt under clause (5). However, the Committee considers this 
fact situation to represent the outer limit of the exemption, and be- 
heves that the line should be drawn at that point. Thus, the clause 
would exempt small commercial establishments whose proprietors 
merely bring onto their premises standard radio or television equip- 
ment and turn it on for their customers’ enjoyment, but it would 
impose liability where the proprietor has a commercial “sound system” 
installed or converts a standard home receiving apparatus (by agu- 
menting it with sophisticated or extensive amplification equipment) 
into the equivalent of a commercial sound system. Factors to consider 
in particular cases would include the size, physical arrangement, and 
noise level of the areas within the establishment where the transmis- 
sions are made audible or visible, and the extent to which the receiving 
apparatus is altered or augmented for the purpose of improving the 
aural or visual quality of the performance for individual members 
of the public using those areas. 

Agricultural fairs 

The Committee also amended clause (6) of section 110 of S. 22 as 
adopted by the Senate. As amended, the provision would exempt “per- 
formance of a nondramatic musical work by a governmental body or a 
nonprofit agricultural or horticultural organization, in the course of 
an annual agricultural or horticultural fair or exhibition conducted 
by such body or organization.” The exemption extends only to the gov- 
ernmental body or nonprofit organization sponsoring the fair; the 
amendment makes clear that, while such a body or organization cannot 
itself be held vicariously liable for infringements by concessionaires at 
wpe fair, the concessionaires themselves enjoy no exemption under the 
clause. 


Retail sale of phonorecords 

‘Clause (7) provides that the performance of a nondramatic musical 
work or of a sound recording by a vending establishment open to the 
public at large without any direct or indirect admission charge, where 
the sole purpose of the performance is to promote the retail sale of 
copies or phonorecords of the work, is not an infringement of copy- 
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right. This exemption applies only if the performance is not trans- 
mitted beyond the place where the establishment is located and is with- 
in the immediate area where the sale is occurring. 


Transmission to handicapped audiences 


The new clause (8) of subsection 110, which had been added to S. 22 
by the Senate Judiciary Committee when it reported the bill on No- 
vember 20, 1975, and had been adopted by the Senate on February 19, 
1976, was substantially amended by the Committee. Under the amend- 
ment, the exemption would apply only to performances of “non- 
dramatic literary works” by means of “a transmission specifically 
designed for and primarily directed to” one or the other of two defined 
classes of handicapped persons: (1) “blind or other handicapped per- 
sons who are unable to read normal printed material as a result of their 
handicap” or (2) “deaf or other handicapped persons who are unable 
to hear the aural signals accompanying a transmission.” Moreover, the 
exemption would be applicable only if the performance is “without 
any purpose of direct or indirect commercial advantage,” and if the 
transmission takes place through government facilities or through the 
facilities of a noncommercial educational broadcast station, a radio 
subcarrier authorization (SCA), or a cable system. 


Section 111. Seconpary TRANSMISSIONS 


Introduction and general summary 

The complex and economically important problem of “secondary 
transmissions” is considered in section 111. For the most part, the sec- 
tion is directed at the operation of cable television systems and the 
terms and conditions of their liability for the retransmission of copy- 
righted works. However, other forms of secondary transmissions are 
also considered, including apartment house and hotel systems, wired 
instructional systems, common carriers, nonprofit “boosters” and 
translators, and secondary transmissions of primary transmissions to 
controlled groups. 

Cable television systems are commercial subscription services that 
pick up broadcasts of programs originated by others and retransmit 
them to paying subscribers. A typical system consists of a central 
antenna which receives and amplifies television signals and a network 
of cakles through which the signals are transmitted to the receiving 
sets of individual subscribers, In addition to an installation charge, the 
subscribers. In addition to an installation charge, the subscribers pay 
a monthly charge for the basic service averaging about six dollars. A 
large number of these systems provide automated programing. A 
growing number of CATV systems also originate programs, such us 
movies and sports, and charge additional fees for this service (pay- 
cable). 

T o number of cable systems has grown very rapidly since their 
introduction in 1950, and now total about 3,450 operating systems, 
servicing 7,700 communities. Systems currently in operation reach 
about 10.8 million homes. It is reported that the 1975 total subscriber 
revenues of the cable industry were approximately $770 million. 

Pursuant to two decisions of the Supreme Court (Fortnightly Corp. 
v. United Artists Television, Inc., 382 U.S. 390 (1968), and Tele- 
prompter Corp. v. CBS, Inc., 415 U.S. 394 (1974)), under the 1909 


89 


copyright law, the cable television industry has not been paying copy- 
right royalties for its retransmission of over-the-air broadcast signals. 
Both decisions urged the Congress, however, to consider and determine 
the scope and extent of such liability in the pending revision bill. 

The difficult problem of determining the copyright liability of cable 
television systems has been before the Congress since 1965. In 1967, this 
Committee sought to address and resolve the issues in H.R. 2512, an 
early version of the general revision bill (see H.R. Rep. No. 83, 90th 
Cong., 1st Sess.). However, largely because of the cable-copyright im- 
passe, the bill died in the Senate. 

The history of the attempts to find a solution to the problem since 
1967 has been explored thoroughly in the voluminous hearings and 
testimony on the general revision bill, and has also been succinctly sum- 
marized by the Register of Copyrights in her Second Supplementary 
Report, Chapter V. 

The Committee now has before it the Senate bill which contains a 
series of detailed and complex provisions which attempt to resolve the 
question of the copyright liability of cable television systems. After 
extensive consideration of the Senate bill, the arguments made during 
and after the hearings, and of the issues involved, this Committee has 
also concluded that there is no simple answer to the cable-copyright 
controversy. In particular, any statutory scheme that imposes copy- 
right liability on cable television systems must take account of the 
intricate and complicated rules and regulations adopted by the Federal 
Communications Commission to govern the cable television industry. 
While the Committee has carefully avoided including in the bill any 
provisions which would interfere with the FCC’s rules or which might 
be characterized as affecting “communications policy”, the Committee 
has been cognizant of the interplay between the copyright and the 
communications elements of the legislation. 

We would, therefore, caution the Federal Communications Commis- 
sion, and others who make determinations concerning communications 
policy, not to rely upon any action of this Committee as a basis for any 
significant changes in the delicate balance of regulation in areas where 
the Congress has not resolved the issue. Specifically, we would urge the 
Federal Communications Commission to understand that it was not the 
intent of this bill to touch on issues such as pay cable regulation or 
increased use of imported distant signals. These matters are ones of 
communications policy and should be left to the appropriate commit- 
tees in the Congress for resolution. 

In general, the Committee believes that cable systems are commercial 
enterprises whose basic retransmission operations are based on the car- 
riage of copyrighted program material and that copyright royalties 
should be paid by cable operators to the creators of such programs. 
The Committee recognizes, however, that it would be impractical and 
unduly burdensome to require every cable system to negotiate with 
every copyright owner whose work was retransmitted by a cable system. 
Accordingly, the Committee has determined to maintain the basic 
principle of the Senate bill to establish a compulsory copyright license 
for the retransmission of those over-the-air broadcast signals that a 
cable system is authorized to carry pursuant to the rules and regula- 
tions of the FCC. 

The compulsory license is conditioned, however, on certain require- 
ments and limitations. These include compliance with reporting re- 
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quirements, payment of the royalty fees established in the bill, a ban 
on the substitution or deletion of commercial advertising, and geo- 
raphic limits on the compulsory license for copyrighted programs 
roadcast by Canadian or Mexican stations. Failure to comply with 
these requirements and limitations subjects a cable system to a suit for 
copyright infringement and the remedies provided under the bill for 
such actions. 

In setting a royalty fee schedule for the compulsory license, the Com- 
mittee determined that the initial schedule should be established in the 
bill. It recognized, however, that adjustments to the schedule would be 
required from time to time. Accordingly, the Copyright Royalty 
Commission, established in chapter 8, is empowered to make the adjust- 
ments in the initial rates, at specified times, based on standards and 
conditions set forth in the bill. 

In setting an initial fee schedule, the Senate bill based the royalty 
fee on a sliding scale related to the gross receipts of a cable system for 
providing the basic retransmission service, and rejected a statutory 
scheme that would distinguish between “local” and “distant” signals. 
The Committee determined, however, that there was no evidence that 
the retransmission of “local” broadcast signals by a cable operator 
threatens the existing market for copyright program owners. Simi- 
larly, the retransmission of network programing, including network 
programing which is broadcast in “distant” markets, does not injure 
the copyright owner. The copyright owner contracts with the network 
on the basis of his programing reaching all markets served by the net- 
work and is compensated accordingly. ‘ 

By contrast, their transmission of distant non-network programing 
by cable systems causes damage to the copyright owner by distributing 
the program in an area beyond which it has been licensed, Such re- 
transmission adversely affects the ability of the copyright owner to 
exploit the work in the distant market. It is also of direct benefit to 
the cable system by enhancing its ability to attract subscribers and 
increase revenues, For these reasons, the Committee has concluded that 
the copyright liability of cable television systems under the compul- 
sory license should be limited to the retransmission of distant non- 
network programing. 

In implementing this conclusion, the Committee generally followed 
a proposal submitted by the cable and motion picture industries, the 
two industries most directly affected by the establishment of copyright 
royalties for cable television systems. Under the proposal, the royalty 
fee is determined by a two step computation. First, a value called a 
“distant signal equivalent” is assigned to all “distant” signals. Distant 
signals are defined as signals retransmitted by a cable system, in whole 
or in part, outside the local service area of the primary transmitter. 
Different values are assigned to independent, network, and educational 
stations because of the different amounts of viewing of non-network 
programing carried by such stations. For example, the viewing of 
non-network programs on network stations is considered to approxi- 
mate 25 percent. These values are then combined and a scale of per- 
centages is applied to the cumulative total. 

The Committee also considered various proposals to exempt certain 
categories of cable systems from royalty payments altogether. The 
Committee determined that the approach of the Senate bill to require 
some payment by every cable system is sound, but established separate 
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fee schedules for cable systems whose gross receipts for the basic re- 
transmission service do not exceed either $80,000 or $160,000 semi- 
annually. It is the Committee’s view that the fee schedules adopted for 
these systems are now appropriate, based on their relative size and 
the services performed. . 

All the royalty payments required under the bill are paid on a semi- 
annual basis to the Register of Copyrights. Each year they are dis- 
tributed by the Copyright Royalty Commission to those copyright 
owners who may validly claim that their works were the subject of 
distant non-netwoik retransmissions by cable systems. 

Based on current estimates supplied to the Committee, the total 
royalty fees paid under the initial schedule established in the bill 
should approximate $8.7 million. Compared with the present number 
of cable television subscribers, calculated at 10.8 million, copyright 
payments under the bill would therefore approximate 81 cents per 
subscriber per year. The Committee believes that such payments are 
modest and will not retard the orderly development of the cable tele- 
vision industry or the service it provides to its subscribers. 
Analysis of provisions 

Throughout Section 11, the operative terms are “primary trans- 
mission” and “secondary transmission.” These terms are defined in 
subsection (f) entirely in relation to each other. In any particular 
case, the “primary” transmitter is the one whose aipnats are being 
picked up and further transmitted by a “secondary” transmitter which, 
In turn, Is someone engaged in “the further transmitting of a primary 
transmission simultaneously with the primary transmission.” With 
one exception provided in subsection (f) and limited by subsection 
(e), the section does not cover or permit a cable system, or indeed any 
person, to tape or otherwise record a program off-the-air and later to 
tranmit the program from the tape or record to the public. The one 
exception involves cable systems located outside the continental United 
States, but not including cable systems in Pueto Rico, or, with limited 
exceptions, Hawaii. These systems are permitted to record and re- 
transmit programs under the compulsory license, subject to the restric- 
tive conditions of subsection (e), because off-the-air signals are gen- 
erally not available in the offshore areas. 


General exemptions 

Certain secondary transmissions are given a general exemption 
under clause (1) of section 111(a), The first of these applies to sec- 
ondary transmisisons consisting “entirely of the relaying, by the man- 
agement of a hotel, apartment house, or similar establishment” of a 
transmission to the private lodgings of guests or residents and pro- 
vided “no direct charge is made to see or hear the secondary trans- 
mission.” 

The exemption would not apply if the secondary transmission 
consists of anything other than the mere relay of ordinary broadcasts. 
The cutting out of advertising, the running in of new commercials, or 
any other change in the signal relayed would subject the secondary 
transmitter to full liability. Moreover, the term “private lodgings” 
is limited to rooms used as living quarters or for private parties, and 
does not include dining rooms, meeting halls, theatres, ballrooms, or 
similar places that are outside of a normal circle of a family and its 
social acquaintances, No special exception is needed to make clear that 
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the mere placing of an ordinary radio or television set in a private 
hotel room does not constitute an infringement. 


Secondary transmissions of instructional broadcasts 


_ Clause (2) of section 11(a) is intended to make clear that an instruc- 
tional transmission within the scope of section 110(2) is exempt 
whether it is a “primary transmission” or a “secondary transmission.” 


Carriers 


The general exemption under section 111 extends to secondary trans- 
mitters that act solely as passive carriers. Under clause (3), a carrier 
is exempt if it “has no direct or indirect control over the content or 
selection of the primary transmission or over the particular recipients 
of the secondary transmission.” For this purpose its activities must 
“consist solely of providing wires, cables, or other communications 
channels for the use of others.” 

Clause (4) would exempt the activities of secondary transmitters 
that operate on a completely nonprofit basis. The operations of non- 
profit “translators” or “boosters,” which do nothing more than 
amplify broadcast signals and retransmit them to everyone in an area 
for free reception, would be exempt if there is no “purpose of direct or 
indirect commercial advantage,” and if there is no charge to the re- 
cipients “other than assessments necessary to defray the actual and 
reasonable costs of maintaining and operating the secondary trans- 
mission service.” This exemption does not apply to a cable television 
system. 


Secondary transmissions of primary transmissions to controlled group 

Notwithstanding the provisions of subsections (a) and (c), the 
secondary transmission to the public of a primary transmission em- 
bodying a performance or display is actionable as an act: of infringe- 
ment if the primary transmission is not made for reception by the 
public at large but is controlled and limited to reception by particular 
members of the public. Examples of transmissions not intended for 
the general public are background music services such as MUZAK, 
che circuit broadcasts to theatres, pay television (STV) or pay- 
cable. 

The Senate bill contains a provision, however, stating that the 
secondary transmission does not constitute an act of infringement if 
the carriage of the signals comprising the secondary transmission is 
required under the rules and regulations of the FCC. The exclusive 
purpose of this provision is to exempt a cable system from copyright 
liability if the FCC should require cab!'e systems to carry to their sub- 
scribers a “scrambled” pay signal of a subscription television station. 

The Committee is concerned, however, that the Senate bill is not 
clearly limited to the situation where a cable system is required by the 
FCC to carry a “scrambled” pay television signal. The Committee 
believes that the provision should not include anv authority or per- 
mission to “unscramble” the signal. Further, the Senate bill does not 
make clear that the exception would not apply if the primary trans- 
mission is made by a cable system or cable svstem network transmit- 
ting its own originated program, e.g., pay-cable. For these reasons, the 
subsection was amended to provide that the exception would only 
apply if (1) the primary transmission to a controlled group is made 
by a broadcast station licensed by the FCC; (2) the carriage of the 
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signal is required by FCC rules and regulations; and (3) the signal 
of the primary transmitter is not altered or changed in any way by 
the secondary transmitter. 
Compulsory license 

Section 111(c) establishes the compulsory license for cable systems 
generally. It provides that, subject to the provibions of clauses (2), 
(3) and (4), the secondary transmission to the public by a cable system 
of a primary transmission made by a broadcast station licensed by the 
FCC or by an appropriate governmental authority of Canada or 
Mexico is subject to compulsory licensing upon compliance with the 
provisions of subsection (d) where the carriage of the signals com- 
‘prising the secondary transmission is permissible under the rules and 
regulations of the FCC. The compulsory license applies, therfore, to 
the carriage of over-the-air broadcast signals and is inapplicable to 
the secondary transmission of any nonbroadcast primary transmission 
such as a program originated by a cable system or a cable network. The 
latter would be subject to full copyright liability under other sections 
of the legislation. 


Limitations on the compulsory license 

Sections 111(c) (2), (8) and (4) establish limitations on the scope 
of the compulsory license, and provide that failure to comply with 
these limitations subjects a cable system to a suit for infringement 
and all the remedies provided in the legislation for such actions. 

Section 111(c) (2) provides that the “willful or repeated” carriage 
of signals not permissible under the rules and regulations of the FCC 
subjects a cable system to full copyright liability. The words “willful 
or repeated” are used to prevent a cable system from being subjected 
to severe penalties for innocent or casual acts (“Repeated” does not 
mean merely “more than once,” of course; rather, it denotes a degree 
of aggravated negligence which borders on willfulness. Such a condi- 
tion would not exist in the case of an innocent mistake as to what 
signals or programs may properly be carried under the FCC’s com- 
plicated rules).,Section 111(c) (2) also provides that a cable system 
is subject to full copyright liability where the cable system has not 
recorded the notice, deposited the statement of account, or paid the 
royalty fee required by subsection (d). The Committee does not intend, 
however, that a good faith error by the cable system in computing the 
amount due would subject it to full liability as an infringer. The Com- 
mittee expects that in most instances of this type the parties would be 
able to work out the problem without resort to the courts. 


Commercial substitution 

Section 111(c) (3) provides that a cable system is fully subject to the 
remedies provided in this legislation for copyright infringement if the 
cable system willfully alters, through changes, deletions, or additions, 
the content of a particular program or any commercial advertising 
or station announcements transmitted by the primary transmitter dur- 
ing, or immediately before or after, the transmission of the program. 
In the Committee’s view, any willful deletion, substitution, or insertion 
of commercial advertisements of any nature by a cable system, or 
changes in the program content of the primary transmission, signif- 
‘cantly alters the basic naturé of the cable retransmission, service and 
makes its function similar to that of a broadcaster. Further, the place- 
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ment of substitute advertising in a program by a cable system on a 
“local” signal harms the advertiser and, in turn, the copyright owner, 
whose compensation for the work is directly related to the size of the 
audience that the advertiser’s message is calculated to reach. On a 
“distant” signal, the placement of substitute advertising harms the 
local broadcaster in the distant market because the cable system is then 
competing for local advertising dollars without having comparable 
program costs. The Committee has therefore attempted broadly to 
proscribe the availability of the compulsory license if a cable system 
substitutes commercial messages. Included in the prohibition are com- 
mercial messages and station announcements not only during, but im- 
mediately after the program, so as to insure a continuous ban on com- 
mercial substitution from one program to another. In one situation, 
however, the Committee has permitted such substitution when the 
commercials are inserted by those engaged in television commercial ad- 
vertising market research. This exception is limited to those situations 
where the research company has obtained the consent of the advertiser 
who purchased the original commercial advertisement, the television 
station whose signal is retransmitted, and the cable system, and pro- 
vided further that no income is derived from the sale of such com- 
mercial time. 


Canadian and Mexican signals 


Section 111(c) (4) provides limitations on the compulsory license 
with respect to foreign signals carried by cable systems from Canada 
or Mexico. Under the Senate bill, the carriage of any foreign signals 
by a cable system would have been subject to full copyright liability, 
because the compulsory license was limited to the retransmission of 
broadcast stations licensed by the FCC. The Committee recognized, 
however, that cable systems primarily along the northern and southern 
border have received authorization from the FCC to carry broadcast 
signals of certain Canadian and Mexican stations. 

In the Committee’s view, the authorization by the FCC to a cable 
system to carry a foreign signal does not resolve the copyright question 
of the royalty payment that should be made for copyrighted programs 
originating in the foreign country. The latter raises important inter- 
national questions of the protection to be accorded foreign copyrighted 
works in the United States, While the Committee has established a 
general compulsory licensing scheme for the retransmission of copy- 
righted works of U.S. nationals, a broad compulsory license scheme for 
all foreign works does not appear warranted or justified. Thus, for 
example, if in the future the signal of a British, French, or Japanese 
station were retransmitted in the United States by a cable system, full 
copyright liability would apply. 

With respect to Canadian and Mexican signals, the Committee found 
that a special situation exists regarding the carriage of these signals 
by U.S. cable systems on the northern and southern borders, respec- 
tively. The Commission determined, therefore, that with respect to 
Canadian signals the compulsory license would apply in an area lo- 
cated 150 miles from the U.S.-Canadian border, or south from the 
border to the 42nd parallel of latitude. whichever distance is greater. 
Thus the cities of Detroit, Pittsburgh, Cleveland, Green Bay and 
Seattle would be included within the compulsory license area, while 
cities such as New York, Philadelphia, Chicago, and San Francisco 
would be located outside the area. 
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With respect to Mexican signals, the Commission determined that 
the compulsory license would apply only in the area in which such 
signals may be received by a U.S. cable system by means of direct in- 
terception of a free space radio wave. Thus, full copyright liability 
would apply if a cable system were required to use any equipment or 
device other than a receiving antenna to bring the signal to the com- 
munity of the cable system. 

Further, to take account of those cable systems that are presently 
carrying or are specifically authorized to carry Canadian or Mexican 
signals, pursunt to FCC rules and regulations, and whether or not 
within the zones estblished, the Committee determined to grant a com- 
pulsory license for the carriage of those specific signals on those cable 
systems as in effect on April 15, 1976. 

The Committee wishes to stress that cable systems operating within 
these zones are fully subject to the payment of royalty fees under the 
compulsory license for those foreign signals retransmitted. The copy- 
right owners of the works transmitted may appear before the Copy- 
right Rovalty Commission and, pursuant to the provisions of this legis- 
lation, file claims to their fair share of the royalties collected. Outside 
the zones, however, full copyright liability would apply as would all 
the remedies of the legislation for any act of infringement. 


Requirements for a compulsory license 

The compulsory license provided for in section 111(c) is contingent 
upon fulfillment of the requirements set forth in section 111(d). Sub- 
section (d)(1) directs that at least one month before the commence- 
ment of operations, or within 180 days after the enactment of this act, 
whichever is later, a cable system must record in the Copyright Office 
a notice, including a statement giving the identity and address of the 
person who owns or operates the secondary transmission service or who 
has power to exercise primary control over it, together with the name 
and location of the primary transmitter whose signals are regularly 
carried by the cable system. Signals “regularly carried” by the system 
mean those signals which the Federal Communications Commission 
has specifically authorized the cable system to carry, and which are 
actually carried by the system on a regular basis. It is also required 
that whenever the ownership or control or regular signal carriage com- 
plement of the system changes, the cable system must within 30 days 
record any such changes int he Copyright Office. Cable systems must 
also record such further information as the Register of Copyrights 
shall prescribe by regulation. 

Subsection (d)(2) directs cable systems whose secondary trans- 
missions have been subject to compulsory licensing under subsection 
(c) to deposit with the Register of Copyrights a semi-annual state- 
ment of account. The dates for filing such statements of account and 
the six-month period which they are to cover are to be determined by 
the Register of Copyrights after consultation with the Conyright 
Royalty Commission. In addition to other such information that the 
Register may prescribe by regulation, the statements of account are 
to specify the number of channels on which the cable system made 
secondary transmissions to its subscribers, the names and locations of 
all primary transmitters whose transmissions were carried by the 
system, the total number of subscribers to the system, and the gross 
amounts paid to the system for the basic service of providing secondary 
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transmissions. If any non-network television programming was re- 
transmitted by the cable system beyond the local service area of the 
primary transmitter, pursuant to the rules of the Federal Communi- 
cations Commission, which under certain circumstances permit the 
substitution or addition of television signals not regularly carried, 
the cable system must deposit a special statement of account listing 
the times, dates, stations and programs involved in such substituted 
or added carriage. 

Copyright royalty payments 

Subsection (d)(2)(B), (C) and (D) require cable systems to de- 
posit royalty fee payments for the period covered by the statements 
of account. These payments are to be computed on the basis of speci- 
fied percentages of the gross receipts from cable subscribers during the 
period covered by the statement. For purposes of computing royalty 
payments, only receipts for the basic service of providing secondary 
transmissions of primary broadcast transmitters are to be considered. 
Other receipts from subscribers, such as those for pay-cable services 
or installation charges, are not included in gross receipts. 

Subsection (d) (2) (B) provides that, except in the case of a cable 
system that comes within the gross receipts limitations of subclauses 
(C) and (D), the royalty fee is computed in the following manner: 

Every cable system pays .675 of 1 percent of its gross receipts for the 
privilege of retransmitting distant non-network programming, such 
amount to be applied against the fee, if any, payable under the com- 
putation for “distant signal equivalents.” The latter are determined 
by adding together the values assigned to the actual number of dis- 
tant television stations carried by a cable system. The purpose of this 
initial rate, applicable to all cable systems in this class, is to establish 
a basic payment, whether or not a particular cable system elects to 
transmit distant non-network programming. It is not a payment for 
the retransmission of purely “local” signals, as is evident from the 
provision that it applies to and is deductible from the fee payable 
for any “distant signal equivalents.” 

The remaining provisions of subclause (B) establish the following 
rates for “distant signal equivalents :” 

The rate from zero to one distant signal equivalent is .675 of 1 per- 
cent of gross subscriber revenues. An additional .425 of 1 percent of 
gross subscriber revenues is to be paid for each of the second, third 
and fourth distant signal equivalents that are carried. A further pay- 
ment of .2 of 1 percent of gross subscriber revenues is to be made for 
each distant signal equivalent after the fourth. Any fraction of a 
distant signal equivalent is to be computed at its fractional value and 
where a cable system is located partly within and partly without the 
local service area of a primary transmitter, the gross receipts subject 
to the percentage payment are limited to those gross receipts derived 
from subscribers located without the local service area of such primary 
transmitter. 

Pursuant to the foregoing formula, copyright payments as a per- 
centage of gross receipts increase as the number of distant television 
signals carried by a cable system increases. Because many smaller 
cable systems carry a large number of distant signals, especially those 
located in areas where over-the-air television service is sparse, and be- 
cause smaller cable systems may be less able to shoulder the burden 
of copyright payments than larger systems, the Committee decided 
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to give special consideration to cable systems with semi-annual gross 
subscriber receipts of less than $160,000 ($320,000 annually). The 
royalty fee schedules for cable systems in this category are specified 
in subclauses (C) and (D). 

In lieu of the payments required in subclause (B), systems earning 
less than $80,000, semi-annually, are to pay a royalty fee of .5 of 1 per- 
cent of gross receipts. Gross receipts under this provision are computed 
cent of gross receipts. Gross receipts under this provision are computed, 
however, by subtracting from actual gross receipts collected during the 
payment period the amount by which $80,000 exceeds such actual gross 
receipts. Thus, if the actual gross receipts of the cable system for the 
period covered are $60,000, the fee is determined by subtracting $20,000 
(the amount by which $80,000 exceeds actual gross receipts) from 
$60,000 and applying .5 of 1 percent to the $40,000 result. However, 
gross receipts in no case are to be reduced to less than $3,000. 

Under subclause (D), cable systems with semi-annual gross sub- 
scriber receipts of between $80,000 and $160,000 are to pay royalty fees 
of .5 of 1 percent of such actual gross receipts up to $80,000, and 1 per- 
cent of any actual gross receipts in excess of $80,000. The royalty fee 
payments under both subclauses (C) and (D) are to be determined 
without regard to the number of distant signal equivalents, if any, 
carried by the subject cable systems. 

Copyright royalty distribution 

Section 111(d) (3) provides that the royalty fees paid by cable sys- 
tems under the compulsory license shall be received by the Register of 
Copyrights and, after deducting the reasonable costs incurred by the 
Copyright Office, deposited in the Treasury of the United States. The 
fees are distributed subsequently, pursuant to the determination of the 
Copyright Royalty Commission under chapter 8. 

The copyright owners entitled to participate in the distribution of 
the royalty fees paid by cable systems under the compulsory license 
are specified in section 111(d) (4). Consistent with the Committee’s 
view that copyright royalty fees should be made only for the retrans- 
mission of distant non-network programming, the claimants are lim- 
ited to (1) copyright owners whose works were included in a secondary 
transmission made by a cable system of a distant non-network televi- 
sion program; (2) any copyright owner whose work is included in a 
secondary transmission identified in a special statement of account 
deposited under section 111(d) (2) (A); and (3) and copyright owner 
whose work was included in distant non-network programming con- 
sisting exclusively of aural signals. Thus, no royalty fees may be 
claimed or distributed to copyright owners for the retransmission of 
either “local” or “network” programs. 

The Committee recognizes that the bill does not include specific pro- 
visions to guide the Copyright Royalty Commission in determining the 
appropriate division among competing copyright owners of the 
rovalty fees collected from cable systems under Section 111. The Com- 
mittee concluded that it would not be appropriate to specify par- 
ticular, limiting standards for distribution. Rather, the Committee 
believes that the Copyright Royalty Commission should consider all 
pertinent data and considerations presented by the claimants. 

Should disputes arise, however, between the different classes of copy- 
right claimants, the Committee believes that the Copyright Royalty 
Commission should consider that with respect to the copyright owners 


251-757 O- 77-7 


98 


of “live” programs identified by the special statement of account 
deposited under Section 111(d) (2) (A), a special payment is provided 
in Section 111(f). 

Section 111(d) (5) sets forth the procedure for the distribution of 
the royalty fees paid by cable systems. During the month of July of 
each year, every person claiming to be entitled to compulsory license 
fees must file a claim with the Copyright Royalty Commission, in ac- 
cordance with such provisions as the Commission shall establish. In 
particular, the Commission may establish the relevant period covered 
by such claims after giving adequate time for copyright owners to re- 
view and consider the statements of account filed by cable systems. Not- 
withstanding any provisions of the antitrust laws, the claimants may 
agree among themselves as to the division and distribution of such 
fees. After the first day of August of each year, the Copyright Royalty 
Commission shall determine whether a controversy exists concerning 
the distribution of royalty fees. If no controversy exists, the Com- 
mission, after deducting its reasonable administrative costs, shall dis- 
tribute the fees to the copyright owners entitled or their agents. If the 
Commission finds the existence of a controversy, it shall, pursuant to 
the provisions of chapter 8, conduct a proceeding to determine the 
distribution of royalty fees. 


Off-shore taping by cable systems 


Section 111(e) establishes the conditions and limitation upon which 
certain cable systems located outside the continental United States, 
and specified in subsection (f), may make tapes of copyrighted pro- 
grams and retransmit the taped programs to their subscribers upon 
payment of the compulsory license fee. These conditions and limita- 
tions include compliance with detailed transmission, record keeping, 
and other requirements. Their purpose is to control carefully the use 
of any tapes made pursuant to the limited recording and retransmis- 
sion authority established in subsection (f), and to insure that the 
limited objective of assimilating offshore cable systems to systems with- 
in the United States for purposes of the compulsory license is not ex- 
ceeded. Any secondary transmission by a cable system entitled to the 
benefits of the taping authorization that does not comply with the re- 
quirements of section 111(e) is an act of infringement and is fully 
subject to all the remedies provided in the legislation for such actions. 
Definitions 

Section 111(f) contains a series of definitions. These definitions are 


found in subsection (f) rather than in section 101 because of their par- 
ticular application to secondary transmissions by cable systems. 


Primary and secondary transmissions 


The definitions of “primary transmission” and “secondary trans- 
mission” have been discussed above. The definition of “secondary 
transmission” also contains a provision permitting the nonsimultan- 
eous retransmission of a primary transmission if by a cable system 
“not located in whole or in part within the boundary of the forty-eight 
contiguous states, Hawaii or Puerto Rico.” Under a proviso, how- 
ever, a cable svstem in Hawaii may make a nonsimultancous retrans- 
mission of a primary transmission if the carriage of the television 
broadcast signal comprising such further transmission is permissible 
under the rules, regulations or authorizations of the FCC. 
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The effect of this definition is to permit certain cable systems in 
offshore areas, but not including cable systems in the offshore area of 
Puerto Rico and to a limited extent only in Hawaii, to tape programs 
and retransmit them to subscribers under the compulsory license. 
Puerto Rico was excluded based upon a communication the Committee 
received from the Governor of Puerto Rico stating that the particular 
television broadcasting problems which the definition seeks to solve 
for cable systems in other non-contiguous areas do not exist in Puerto 
Rico. He therefore requested that Puerto Rico be excluded from the 
scope of the definition. All cable systems covered by the definition are 
subject to the conditions and limitations for nonsimultaneous trans- 
missions established in section 111(e). 


Cable system 

The definition of a “cable system” establishes that it isa facility that 
in whole or in part receives signals of one or more television broadcast 
stations licensed by the FCC and makes secondary transmissions of 
such signals to subscribing members of the public who pay for such 
service. A closed circuit wire system that only originates programs 
and does not carry television broadcast signals would not come within 
the definition. Further, the definition provides that, in determining 
the applicable royalty fee and system classification under subsection 
(d) (2) (B), (C), or (D) cable systems in contiguous communities 
under common ownership or control or operating from one headend 
are considered as one system, 

Local service area of a primary transmitter 

The definition of “local service area of a primary transmitter” 
establishes the difference between “local” and “distant” signals and 
therefore the line between signals which are subject to payment under 
the compulsory license and those that are not. It provides that the 
local service area of a television broadcast station is the area in which 
the station is entitled to insist upon its signal being retransmitted by 
a cable system pursuant to FCC rules and regulations. Under FCC 
rules and regulations this so-called “must carry” area is defined based 
on the market size and position of cable systems in 47 C.F.R. 88 76.57, 
76.59, 76.61 and 76.63. The definition is limited, however, to the FCC 
rules in effect on April 15, 1976. The purpose of this limitation is to 
insure that any subsequent rule amendments by the FCC that either 
increase or decrease the size of the local service area for its purposes 
do not change the definition for copyright purposes. The Committee 
believes that any such change for copyright purposes, which would 
materially affect the royalty fee payments provided in the legislation, 
should only be made by an amendment to the statute. / 

The “local service area of a primary transmitter” of a Canadian or 
Mexican television station is defined as the area in which such station 
would be entitled to insist upon its signals being retransmitted if it 
were a television broadcast station subject to FCC rules and regula- 
tions. Since the FCC does not permit a television station licensed in & 
foreign countrv to assert a claim to carriage by a U.S. cable svstem, 
the local service area of such foreign station is considered to be the 
same area as if it were a U.S. station. 

The local service area for a radio broadcast station is defined to 
mean “the primary service area of such station pursuant to the rules 
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and regulations of the Federal Communications Commission.” The 
term “primary service area” is defined precisely by the FCC with 
regard to AM stations in Section 73.11(a) of the FCC’s rules. In the 
case of FM stations, “primary service area” is regarded by the FCC 
as the area included within the field strength contours specified in 
Section 73.311 of its rules. 
Distant signal equivalent 

The definition of a “distant signal equivalent” is central to the com- 
putation of the royalty fees payable under the compulsory license. It 
is the value assigned to the secondary transmission of any non-network 
television programming carried by a cable system, in whole or in part, 
beyond the local service urea of the primary transmitter of such pro- 
gramming. It is computed by assigning a value of one (1) to each 
distant independent station and a value of one-quarter (14) to each 
distant network station and distant noncommercial educational station 
carried by a cable system, pursuant to the rules and regulations of the 
FCC. Thus, a cable system carrying two distant independent stations, 
two distant network stations and one distant noncommercial educa- 
tional station would have a total of 2.75 distant signal equivalents. 

The values assigned to independent, network and noncommercial 
educational stations are subject, however, to certain exceptions and 
limitations. Two of these relate to the mandatory and discretionar 
program deletion and substitution rules of the FCC. Where the FC 
rules require a cable system to omit certain programs (e.g., the syndi- 
cated program exclusively rules) and also permit the substitution of 
another program in place of the omitted program, no additional 
value is assigned for the substituted or additional program. Further, 
where the FCC rules on the date of enactment of this legislation per- 
mit a cable system, at its discretion, to make such deletions or sub- 
stitutions or to carry additional programs not transmitted by primary 
transmitters within whose local service area the cable system is lo- 
cated, no additional value is assigned for the substituted or additional 
programs. However, the latter discretionary exception is subject to 
a condition that if the substituted or additional program is a “live” 
pecerann (e.g., 8 sports event), then an additional value is assigned 
to the carriage of the distant signal computed as a fraction of one 
distant signal equivalent. The fraction is determined by assigning to 
the numeratar the number of days in the year on which the “live” 
substitution occurs, and by assigning to the denominator the number 
of days in the year. Further, the Gisretionary exception is limited 
to those FCC rules in effect on the date of enactment of this legisla- 
tion. If subsequent FCC rule amendments or individual authoriza- 
tions enlarge the discretionary ability of cable systems to delete and 
substitute programs, such deletions and substitutions would be counted 
at the full value assigned the particular type of station provided above. 

Two further exceptions pertain to the late-night or specialty pro- 
gramming rules of the FCC or to a station carried on a part-time 
basis where full-time carriage is not possible because the cable sys- 
tem lacks the activated channel capacity to retransmit on a full-time 
basis all signals which it is authorized to carry. In this event, the 
values for independent, network and noncommerical, educational sta- 
tions set forth above, as the case may be, are determined by multi- 
plying each by a fraction which is equal to the ratio of the broadcast 
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hours of such station carried by the cable system to the total broadcast 
hours of the station. 


Network station 

A “network station” is defined as a television broadcast station 
that is owned or operated by, or affiliated with, one or more of the 
U.S. television networks providing nationwide transmission and that 
transmits a substantial part of the programming supplied by such 
networks for a substantial part of that station’s typical broadcast 
day. To qualify as a network station, all the conditions of the defini- 
tion must be met. Thus, the retransmission of a Canadian station 
affiliated with a Canadian network would not qualify under the 
definition. Further, a station affiliated with a regional network would 
not qualify, since a regional network would not provide nationwide 
transmissions. However, a station affiliated with a network providing 
nationwide transmissions that also occasionally carries regional pro- 
grams would qualify as a “network station,” if the station transmits 
a substantial part of the programming supplied by the network for 
a substantial part of the station's typical broadcast day. 


Independent station 
An “independent station” is defined as a commercia] television broad- 
cast station other than a network station. Any commercial station 
that does not fall within the definition of “network station” is classified 
as an “independent station.” 


Noncommercial educational station 
A “noncommercial educational station” is defined as a television 
station that is a noncommercial educational broadcast station within 
the meaning of section 397 of title 47. 


Section 112. ErHemerAL RECORDINGS 


Section 112 of the bill concerns itself with a special problem that is 
not dealt with in the present statutes but is the subject: cf provisions 
in a number of foreign statutes and in the revisions of the Berne Con- 
vention since 1948. This is the problem of what are commonly called 
“ephemeral recordings”: copies or phonorecords of a work made for 
purposes of later transmission by a broadcasting organization legally 
entitled to transmit the work. In other words, where a broadcaster has 
the privilege of performing or displaying a work either because he is 
hcensed or because the performance or display is exempted under the 
statute, the question is whether he should be given the additional 
privilege of recording the performance or display to facilitate its 
transmission. The need for a limited exemption in these cases because 
of the practical exigencies of broadcasting has been generally recog- 
nized, but the scope of the exemption has been a controversial issue. 


Recordings for licensed transmissions 

Under subsection (a) of section 112, an organization that has ac- 
quired the right to transmit any work (other than a motion picture 
or other audiovisual work), or that is free to transmit a sound record- 
ing under section 114, may make a single copy or phonorecord of a 
particular program embodying the work, if the copy or phonorecord 
is used solely for the organization’s own transmissions within its own 
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area; after 6 months it must be destroyed or preserved solely for 
archival purposes. 

Organizations covered.—The ephemeral recording privilege is given 
by subsection (a) to “a transmitting organization entitled to transmit 
to the public a performance or display of a work.” Assuming that the 
transmission meets the other conditions of the provision, it makes no 
difference what type of public transmission the organization is mak- 
ing: commercial radio and television broadcasts, public radio and 
television broadcasts not exempted by section 110(2), pay-TV, closed 
circuit, background music, and so forth. However, to come within the 
scope of subsection (a), the organization must have the right to make 
the transmission “under a license or transfer of the copyright or make 
the limitations on exclusive rights in sound recordings specified by 
section 114(a).” Thus, except in the case of copyrighted sound record- 
ings (which have no exclusive performing rights under the bill), the 
organization must be a transferee or licensee (including compulsory 
licensee) of performing rights in the work in order to make an 
ephemeral recording of it. 

Some concern has been expressed by authors and publishers lest the 
term “organization” be construed to include a number of affiliated 
broadcasters who could exchange the recording without restrictions. 
The term is intended to cover a broadcasting network, or a local broad- 
caster or individual transmitter; but, under clauses (1) and (2) of 
the subsection, the ephemeral recording must be “retained and used 
solely by the transmitting organization that made it,” and must be 
used solely for that organization’s own transmission within its own 
area. Thus, an ephemeral recording made by one transmitter, whether 
it be a network or local broadcaster, could not be made available for 
use by another transmitter. Likewise, this subsection does not apply 
to those nonsimultaneous transmissions by cable systems not located 
within the boundary of the forty-eight contiguous States that are 
granted a compulsory license under section 111. 

Scope of the privilege—Subsection (a) permits the transmitting 
organization to make “no more than one copy or phonorecord of a 
particular transmission program embodying the performance or dis- 
play.” A “transmission program” is defined in section 101 as a body 
of material produced for the sole purpose of transmission as a unit. 
Thus, under section 112(a), a transmitter could make only one copy 
or phonorecord of a particular “transmission program” containing a 
copyrighted work, but would not be limited as to the number of times 
the work itself could be duplicated as part of other “transmission 
programs.” 

Three specific limitations on the scope of the ephemeral recording 
privilege are set out in subsection (a), and unless all are met the 
making of an “ephemeral recording” becomes fully actionable as an 
infringement. The first requires that the copy or phonorecord be “re- 
tained and used solely by the transmitting organization that made it,” 
and that “no further copies or phonorecords are reproduced from it.” 
This means that a transmitting organization would have no privilege 
of exchanging ephemeral recordings with other transmitters or of 
allowing them to duplicate their own ephemeral recordings from the 
copy or phonorecord it has made. There is nothing in the provision to 
prevent a transmitting organization from having an ephemeral record- 
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ing made by means of facilities other than its own, although it would 
not be permissible for a person or organization other than a trans- 
mitting organization to make a recording on its own initiative for 
possible sale or lease to a broadcaster. The ephemeral recording privi- 
lege would extend to copies or phonorecords made in advance for later 
broadcast, as well as recordings of a program that are made while it is 
being transmitted and are intended for deferred transmission or 
preservation. 

Clause (2) of section 112(a) provides that, to be exempt from copy- 
right, the copy or phonorecord must be “used solely for the trans- 
mitting organization’s own transmissions within its local service area, 
or for purposes of archival preservation or security”. The term “local 
service are.” is defined in section 111(f). 

Clause (3) of section 112(a) provides that, unless preserved ex- 
clusively for archival purposes, the copy or phonorecord of a trans- 
mission program must be destroyed within six months from the date 
the transmission program was first transmitted to the public. 


Recordings for instructional transmissions 


Section 112(b) represents a response to the arguments of instruc- 
tional broadcasters and other educational groups for special recording 
privileges, although it does not go as far as these groups requested. In 
general, it permits a nonprofit organization that is free to transmit a 
performance or display of a work, under section 110(2) or under the 
limitations on exclusive rights in sound recordings specified by section 
114(a), to make not more than thirty copies or phonorecords and to 
use the ephemeral recordings for transmitting purposes for not more 
than seven years after the initial transmission. 

Organizations covered —The privilege of making ephemeral record- 
ings under section 112(b) extends to a “governmental body or other 
nonprofit organization entitled to transmit a performance or display 
of a work under section 110(2) or under the limitations on exclusive 
rights in sound recordings specified by section 114(a).” Aside from 
phonorecords of copyrighted sound recordings, the ephemera] record- 
ings made by an instructional broadcaster under subsection (b) must 
embody a performance or display that meets all of the qualifications 
for exemption under section 110(2)..Copies or phonorecords made for 
educational broadcasts of a general cultural nature, or for transmission 
as part of an information storage and retrieval system, would not be 
exempted from copyright protection under section 112(b). 

Motion pictures and other audiovisual works.—Since the perform- 
ance exemption provided by section 110(2) applies only to non- 
dramatic literary and musical works, there was no need to exclude 
motion pictures and other audiovisual works explicitly from the scope 
of section 112(b). Another point stressed by the producers of educa- 
tional films in this connection, however, was that ephemeral recordings 
made by instructional broadcasters are in fact audiovisual works that 
often compete for exactly the same market. They argued that it is 
unfair to allow instructional broadcasters to reproduce multiple copies 
of films and tapes, and to exchange them with other broadcasters, with- 
out paying any copyright royalties, thereby directly injuring the mar- 
ket of producers of audiovisual works who now pay substantial fees to 
authors for the same uses. These arguments are persuasive and justify 
the placing of reasonable limits on the recording privilege. 
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Scope of the privilege-——Under subsection (b) an instructional 
broadcaster may make “no more than thirty copies or phonorecords 
of a particular transmission program embodying the performance or 
display.” No further copies or phonorecords can be reproduced from 
those made under section 112 (b) , either by the nonprofit organization 
that made them or by anyone else. 

On the other hand, if the nonprofit organization does nothing direct- 
ly or indirectly to authorize, induce, or encourage others to duplicate 
additional copies or phonorecords of an ephemeral recording in excess 
of the limit of thirty, it would not be held responsible as participatin 
in the infringement in such a case, and the unauthorized copies mould 
not be counted against the organization’s total of thirty. 

Unlike ephemeral] recordings made under subsection (a), exchanges 
of recordings among instructional broadcasters are permitted. An orga- 
nization that has made copies or phonorecords under subsection (b) 
may use one of them for purposes of its own transmissions that are 
exempted by section 110(2), and it may also transfer the other 29 
copies to other instructional broadcasters for use in the same way. 

As in the case of ephemeral recordings made under section 1*2(a), 
a copy or phonorecord made for instructional broadcasting could be 
reused in any number of transmissions within the time limits specified 
in the provision. Because of the special problems of instructional 
broadcasters resulting from the scheduling of courses and the need to 
prerecord well in advance of transmission, the period of use has been 
extended to seven years from the date the transmission program was 
first transmitted to the public. 

Religious broadcasts.—Section 112(c) provides that it is not an in- 
fringement of copyright for certain nonprofit organizations to make no 
more than one copy for each transmitting ee of a broadcast 
program embodying a performance of a nondramatic musical work of 
a religious nature or of a sound recording of such a musical work. In 
order for this exception to be applicable there must be no charge for 
the distribution of the copies, none of the copies may be used for any 
performance other than a single transmission by an organization 
possessing a license to transmit a copyrighted work, and, other than 
for one copy that may be preserved for archival purposes, the remain- 
ing copies must be destroyed within one year from the date the pro- 
gram was first transmitted to the public. 

Despite objections by music copyright owners, the Committee found 
this exemption to be justified by the special circumstances under which 
many religious programs are broadcast. These programs are produced 
on tape or disk for distribution by mail of one copy only to each 
broadcast station carrying the program. None of the programs are 
prepared for profit, and the program producer either pays the station 
to carry the program or furnishes it free of charge. The stations have 
performing licenses, so the copyright owners receive compensation. 
Following the performance, the tape is returned or the disk destroyed. 
It seems likely that, as has been alleged, to require a second payment 
for the mechanical reproduction under these circumstances would 
simply have the effect of driving some of the copyrighted music off the 
air. 


Ephemeral recordings for transmissions to handicapped audiences 


As a counterpart to its amendment of section 110(8), the Committee 
adopted a new provision, subsection (d) of section 112, to provide an 
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ephemeral recording exemption in the case of transmissions to the 
blind and deaf. The new subsection would permit the making of one 
recording of a performance exempted under section 110(8), and its 
retention for an unlimited period. It would not permit the making of 
further reproductions or their exchange with other organizations. 


Copyright status of ephemeral recordings 

A program reproduced in an ephemeral recording made under 
section 112 in many cases will constitute a motion picture, a sound 
recording, or some other kind of derivative work, and will thus be 
potentially copyrightable under section 103. In section 112(e) it is 
provided that ephemeral] recordings are not to be copyrightable as 
derivative works except with the consent of the owners of the copy- 
righted material employed in them. 


Section 113. Repropuction or PicrortaL, GRAPHIC, AND SCULPTURAL 
Works 1n Userunt ARTICLES 


Section 113 deals with the extent of copyright protection in “works 
of applied art.” The section takes as its starting point the Supreme 
Court’s decision in Mazer v. Stein, 347 U.S. 201 (1954), and the first 
sentence of subsection (a) restates the basic principle established by 
that decision. The rule of Mazer, as affirmed by the bill, is that copy- 
right in a pictorial, graphic, or sculptural work will not be affected 
if the work is employed as the design of a useful article, and will 
afford protection to the copyright owner against the unauthorized 
reproduction of his work in useful as well as nonuseful articles. The 
terms “pictorial, graphic, and sculptural works” and “useful article” 
are defined in section 101, and these definitions are discussed above 
in connection with section 102. 

The broad language of section 106(1) and of subsection (a) of 
section 113 raises questions as to the extent of copyright protection 
for a pictorial, graphic, or sculptural work that portrays, depicts, or 
represents an image of a useful article in such a way that the utilitarian 
nature of the article can be seen. To take the example usually cited, 
would copyright in a drawing or model of an automobile give the 
artist the exclusive right to make automobiles of the same design? 

The 1961 Report of the Register of Copyrights stated, on the basis 
of judicial precedent, that “copyright in a pictorial, graphic, or 
sculptural work, portraying a useful article as such, does not extend 
to the manufacture of the useful article itself,” and recommended 
specifically that “the distinctions drawn in this area by existing court 
decisions” not be altered by the statute. The Register’s Supplementary 
Report, at page 48, cited a number of these decisions, and explained 
the insuperable difficulty of finding “any statutory formulation that 
would express the distinction satisfactorily.” Section 113(b) reflects 
the Register’s conclusion that “the real need is to make clear that 
there 1s no intention to change the present law with respect to the 
scope of protection in a work portraying a useful article as such.” 

Section 113(c) provides that it would not be an infringement of 
copyright, where a copyright work has been lawfully published as the 
design of useful articles, to make, distribute or display pictures of 
the articles in advertising, in feature stories about the articles, or in 
the news reports. 
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In conformity with its deletion from the bill of Title H;-relating 
to the protection of ornamental designs of useful articles, the Com- 
mittee has deleted subsections (b), (c), and (d) of section 113 of S. 
22 as adopted by the Senate, since they are no longer relevant. 


Section 114. Scope or ExciusivE Ricuts 1v SouND RECORDINGS 


Subsection (a) of Section 114 specifies that the exclusive rights of 
the owner of copyright in a sound recording are limited to the rights 
to reproduce the sound recording in copies or phonorecords, to prepare 
derivative works based on the copyrighted sound recording, and to 
distribute copies or phonorecords of the sound recording to the public. 
Subsection (a) states explicitly that the owner’s rights “do not include 
any right of performance under section 106(4).” The Committee con- 
sidered at length the arguments in favor of estabilshing a limited per- 
formance right, in the form of a compulsory license, for copyrighted 
sound recordings, but concluded that the problem requires further 
study. It therefore added a new subsection (d) to the bill requiring 
the Register of Copyrights to submit to Congress, on January 3, 1978, 
“a report settin Forth recommendations as to whether this section 
should be amended to provide for performers and copyright owners 
... any performance rights” in copyrighted sound recordings. Under 
the new subsection, the report “should describe the status of such rights 
in foreign countries, the views of major interested parties, and specific 
legislative or other recommendations, if any.” 

Subsection (b) of section 114 makes clear that statutory protection 
for sound recordings extends only to the particular sounds of which 
the recording consists, and would not prevent .a separate recording 
of another performance in which those sounds are imitated. Thus, 
infringement takes place whenever all or any substantial portion of 
the actual sounds that go to make up a copyrighted sound recording 
are reproduced in phonorecords by repressing, transcribing, recaptur- 
ing off the air, or any other method, or by reproducing them in the 
soundtrack or audio portion of a motion picture or other audiovisual 
work. Mere imitation of a recorded performance would not constitute 
a copyright infringement even where one performer deliberately sets 
out to simulate another’s performance as exactly as possible. 

Under section 114, the exclusive right of owner of copyright in a 
sound recording to prepare derivative works based on the copyrighted 
sound recording is recognized. However, in view of the expressed in- 
tention not to give exclusive rights against imitative or simulated 
performances and recordings, the Committee adopted an amendment 
to make clear the scope of rights under section 106(2) in this context. 
Section 114(b) provides that the “exclusive right of the owner of 
copyright in a sound recording under clause (2) of section 106 is 
limited to the right to prepare a derivative work in which the actual 
sounds fixed in the sound recording are rearranged, remixed, or other- 
wise altered in sequence or quality.” 

Another amendment deals with the use of copyrighted sound re- 
cordings “included in educational television and radio programs * * * 
distributed or transmitted by or through public broadcasting entities.” 
This use of recordings is permissible without authorization from the 
owner of copyright in the sound recording, as long as “copies or phono- 
records of said provrams are not commercially distributed by or 
through public broadcasting entities to the general public.” 
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During the 1975 hearings, the Register of Copyrights expressed 
some concern that an invaluable segment of this country’s musical 
heritage—in the form of sound recordings—had become inaccesible 
to musicologists and to others for scholarly purposes. Several of the 
major recording companies have responded to the Register’s concern 
by granting blanket licenses to the Library of Congress to permit it 
to make single copy duplications of sound recordings maintained in 
the Library’s archives for research purposes. Moreover, steps are being 
taken to determine the feasibility of additional licensing arrange- 
ments as a means of satisfying the needs of key regional music libraries 
across the country. The Register has agreed to report to Congress if 
further legislative consideration should be undertaken. 

Section 114(c) states explicitly that nothing in the provisions of sec- 
tion 114 should be construed to “limit or impair the exclusive right 
to perform publicly, by means of a phonorecord, any of the works spec- 
ified by section 106(4).” This principle is already implicit in the bill, 
but it is restated to avoid the danger of confusion between rights in a 
sound recording and rights in the musical composition or other work 
embodied in the recording. 


Secrion 115. Computsory License ror PHONORECORDS 


The provisions of section 1(e) and 101(e) of the present law, es- 
tablishing a system of compulsory licensing for the making and dis- 
tribution of phonorecords of copyrighted music, are retained with a 
number of modifications in section 115 of the bill. Under these pro- 
visions, which represented a compromise of the most controversial 
issue of the 1909 act, a musical composition that has been reproduced in 
phonorecords with the permission of the copyright owner may gen- 
erally be reproduced in phonorecords by another person, if that person 
notifies the copyright owner and pays a specified royalty. 

The fundamental question of whether to retain the compulsory |i- 
cense or to do away with it altogether was a major issue during earlier 
stages of the program for general revision of the copyright law. At the 
hearings it was apparent that the argument on this point had shifted, 
and the real issue was not whether to retain the compulsory license 
but how much the royalty rate under it should be. The arguments for 
and against retention of the compulsory license are outlined at pages 
66-67 of this Committee’s 1967 report (H. Rept. No. 83, 90th Cong., Ist 
Sess.). The Committee’s conclusion on this point remains the same as 
in 1967: “that a compulsory licensing system is still warranted as a 
condition for the rights of reproducing and distributing phonorecords 
of copyrighted music,” but “that the present system is unfair and un- 
necessarily burdensome on copyright owners, and that the present stat- 
utory rate is too low.” 

Availability and scope of compulsory license 

Subsection (a) of section 115 deals with three doubtful questions 
under the present. law: (1) the nature of the original recording that 
will make the work available to others for recording under a com- 
pulsory license; (2) the nature of the sound recording that can be made 
under a compulsory license; and (3) the extent to which someone act- 
ing under a compulsory license can depart from the work as written or 
recorded without violating the copyright owner’s right to make an 
“arrangement” or other derivative work. The first. two of these ques- 
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tions are answered in clause (1) of section 115(a), and the third is 
the subject of clause (2). 

The present law, though not altogether clear, apparently bases com- 
pulsory licensing on the making or licensing of the first recording, even 
if no authorized records are distributed to the public. The first sen- 
tence of section 115(a)(1) would change the basis for compulso 
licensing to authorized public distribution of phonorecords (includ- 
ing disks and audio tapes but not the sound tracks or other sound rec- 
ords accompanying a motion picture or other audiovisual work). 
Under the clause, a compulsory license would be available to anyone as 
soon as “phonorecords of a nondramatic musical work have been dis- 
tributed to the public in the United States under the authority of the 
copyright owner.” 

The second sentence of clause (1), which has been the subject of 
some debate, provides that “a person may obtain a compulsory Viecnss 
only if his or her primary purpose in making phonorecords 1s to dis- 
tribute them to the public for private use.” This provision was criti- 
cized as being discriminatory against background music systems, since 
it would prevent a background music producer from making record- 
ings without the express consent of the copyright owner ; it was argued 
that this could put the producer at a great competitive disadvantage 
with performing rights societies, allow discrimination, and destroy or 
prevent entry of businesses. The committee concluded, however, that 
the purpose of the compulsory license does not extend to manufactur- 
ers of phonorecords that are intended primarily for commercial use, 
including not only broadcasters and jukebox operators but also back- 
ground music services. 

The final sentence of clause (1) provides that a person may not 
obtain a compulsory license for use of the work in the duplication 
of a sound recording made by another, unless the sound recording 
being duplicated was itself fixed lawfully and the making of phono- 
records duplicated from it was authorized by the owner of copyright 
in the sound recording (or, if the recording was fixed before Febru- 
ary 15, 1972, by the voluntary or compulsory licensee of the music 
used in the recording). The basic intent of this sentence is to make 
clear that a person is not entitled to a compulsory license of copy- 
righted musical works for the purpose of making an unauthorized 
duplication of a musical sound recording originally developed and 
produced by another. It is the view of the Committee that such was 
the original intent of the Congress in enacting the 1909 Copyright 
Act, and it has been so construed by the 3d, 5th, 9th and 10th Circuits 
in the following cases: Duchess Music Corp. v. Stern, 458 F. 2d 1305 
(9th Cir.), cert. denied, 409 U.S. 847 (1972); Edward B. Marks 
Music Corp. v. Colorado Magnetics, Inc., 497 F. 2d 285, aff'd on 
rehearing en banc, 497 F. 2d 292 (10th Cir. 1974), cert. denied, 419 
U.S. 1120 (1975) ; Jondora Music Publishing Co. v. Melody Record- 
ings, Inc., 506 F. 2d 392 (3d Cir. 1974, as amended 1975), cert. denied, 
421, U.S. 1012 (1975); and Fame Publishing Co. v. Alabama Custom 
Tape, Inc., 507 F. 2d 667 (5th Cir.), cert. denied, 423 U.S. 841 (1975). 

Under this provision, it would be possible to obtain a compulsory 
license for the use of copyrighted music under section 115 if the 
owner of the sound recording being duplicated authorizes its dupli- 
cation. This does not, however, in any way require the owner of the 
original sound recording to grant a license ta duplicate the original 
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sound recording. It is not intended that copyright protection for 
sound recordings be circumscribed by requiring the owners of sound 
recordings to grant a compulsory license to unauthorized duplicators 
or others. 

The second clause of subsection (a) is intended to recognize the 
practical need for a limited privilege to make arrangements of music 
being used under a compulsory license, but without allowing the 
music to be perverted, distorted, or travestied. Clause (2) permits 
arrangements of a work “to the extent necessary to conform it to the 
style or manner of interpretation of the performance involved,” so 
long as it does not “change the basic melody or fundamental char- 
acter of the work.” The provision also prohibits the compulsory 
licensee from claiming an independent copyright in his arrangement 
as a “derivative work” without the express consent of the copyright 
owner. 


Procedure for obtaining compulsory license 

Section 115(b)(1) requires anyone who wishes to take advantage 
of the compulsory licensing provisions to serve a “notice of intention 
to obtain a compulsory license,” which is much like the “notice of 
intention to use” required by the present law. Under section 115, the 
notice must be served before any phonorecords are distributed, but 
service can take place “before or within 30 days after making” any 
phonorecords. The notice is to be served on the copyright owner, but 
if the owner is not identified in the Copyright Office records, “it shall 
be sufficient to file the notice of intention in the Copyright Office.” 

The Committee deleted clause (2) of section 115(b) of S. 22 as 
adopted by the Senate. The provision was a vestige of jukebox pro- 
visions in earlier bills, and its requirements no longer served any use- 
ful purpose. 

Clause (2) [formerly clause (3)] of section 115(b) provides that 
“failure to serve or file the notice required by clause (1) * * * fore- 
closes the possibility of a compulsory license and, in the absence of 
a negotiated license, renders the making and distribution of phono- 
records actionable as acts of infringement under section 501 and fully 
subject to the remedies provided by sections 502 through 506.” The 
remedies provided in section 501 are those applicable to infringements 
generally, 

Royalty payable under compulsory license 

Identification of copyright owner.—Under the present law a copy- 
right owner is obliged to file a “notice of use” in the Copyright Office, 
stating that the initial recording of the copyrighted work has been 
made or licensed, in order to recover against an unauthorized record 
manufacturer. This requirement has resulted in a technical loss of 
rights in some cases, and serves little or no purpose where the registra- 
tion and assignment records of the Copyright Office already show 
the facts of ownership. Section 115(c) (1) therefore drops any formal 
“notice of use’ requirements and merely provides that, “to be entitled 
to receive royalties under a compulsory license, the copyright owner 
must be identified in the registration or other public records of the 
Copyright Office.” On the other hand, since proper identification is an 
important precondition of recovery, the bill further provides that 
“the owner is entitled to royalties for phonorecords manufactured and 
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distributed after being so identified, but is not entitled to recover for 
any phonorecords previously made and distributed.” 

_ Basis of royalty.—Under the present statute the specified royalty 
is payable “on each such part manufactured,” regardless of how many 
“parts” (ie., records) are sold. This basis for calculating the royalty 
has been revised in section 115(c) (2) to provide that “the royalty 
under a compulsory license shall be payable for every phonorecord 
made and distributed in accordance with the license.” This basis is more 
compatible with the general practice in negotiated licenses today. It 
is unjustified to require a compulsory licensee to pay license fees on 
records which merely go into inventory, which may later be destroyed, 
and from which the record producer gains no economic benefit. 

It is intended that the Register of Copyrights will prescribe regula- 
tions insuring that copyright owners will receive full and prompt pay- 
ment for all phonorecords made and distributed. Section 115(c) (2) 
states that “a phonorecord is considered ‘distributed’ if the person 
exercising the compulsory license has voluntarily and permanently 
parted with its possession.” For this purpose, the concept of “dis- 
tribution” comprises any act by which the person exercising the com- 
pulsory license voluntarily relinquishes possession of a phonorecord 
(considered as a fungible unit), regardless of whether the distribu- 
tion is to the public, passes title, constitutes a gift, or is sold, rented, 
leased, or loaned, unless it is actually returned and the transaction 
cancelled. Neither involuntary relinquishment, as through theft or 
fire, nor the destruction of unwanted records, would constitute “dis- 
tribution.” 

The term “made” is intended to be broader than “manufactured,” 
and to include within its scope every possible manufacturing or other 
process capable of reproducing a sound recording in phonorecords, 
The use of the phrase “made and distributed” establishes the basis 
upon which the royalty rate for compulsory licensing under section 
115 is to be calculated, but it is in no way intended to weaken the lia- 
bility of record pressers and other manufacturers and makers of phono- 
records for copyright infringement where the compulsory licensing 
requirements have not been met. As under the present law, even if a 
presser, manufacturer, or other maker had no role in the distribution 
process, that person would be regarded as jointly and severally liable 
in a case where the court finds that infringement has taken place 
because of failure to comply with the provisions of section 115. 

Under existing practices in the record industry, phonorecords are 
distributed to wholesalers and retailers with the privilege of return- 
ing unsold copies for credit or exchange. As a result, the number of 
recordings that. have been “permanently” distributed will not usually 
be known until some time—six or seven months on the average—after 
the initial distribution. In recognition of this problem, it has become 
a well-established industry practice, under negotiated licenses, for 
record companies to maintain reasonable reserves of the mechanical 
rovalties due the copvright owners, against which royalties on the 
returns can be offset. The Committee recognizes that this practice may 
be consistent with the statutory requirements for monthly compulsory 
license accounting reports. but recognizes the possibility that, without 
proper safeguards. the maintenance of such reserves could be manipu- 
lated to avoid making pavments of the full amounts owing to cony- 
right owners. Under these circumstances, the regulations prescribed 
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by the Register of Copyrights should contain detailed provisions 
ensuring that the ultimate disposition of every phonorecord made 
under a compulsory license is accounted for, and that payment is 
made for every phonorecord “voluntarily and permanently” dis- 
tributed. In particular, the Register should prescribe a point in time 
when, for accounting purposes under section 115, a phonorecord will 
be considered “premanently distributed,” and should prescribe the 
situations in which a compulsory licensee is barred from maintaining 
reserves (e.g., situations in which the compulsory licensee has fre- 
quently failed to make payments in the past.) 

Rate of royalty.—A large preponderance of the extensive testimony 
presented to the Committee on section 115 was devoted to the question 
of the amount of the statutory royalty rate. An extensive review 
and analysis of the testimony and arguments received on this question 
appear in the 1974 Senate report (S. Rep. No. 94-473) at page 71-94. 

While upon initial review it might be assumed that the rate estab- 
lished in 1909 would not be reasonable at the present time, the com- 
mittee believes that an increase in the mechanical royalty rate must 
be justified on the basis of existing economic conditions and not ow 
the mere passage of 67 years. Following a thorough analysis of the 
problem, the Committee considers that an increase of the present 
two-cent. royalty to a rate of 234 cents (or .6 of one cent per minute 
or fraction of playing time) is justified. This rate will be subject to 
review by the Copyright Royalty Commission, as provided by section 
801, in 1980 and at 10-year intervals thereafter. 


Accounting and payment of royalties, effect of default 

Clause (3) of Section 115(c) provides that royalty payments are to 
be made on a monthly basis, in accordance with requirements that the 
Register of Copyrights shall prescribe by regulation. In order to 
increase the protection of copyright proprietors against -economic 
harm from companies which might refuse or fail to pay their just 
obligations, compulsory licensees will also be required to make a de- 
tailed cumulative annual statement of account, certified by a Certified. 
Public Accountant. 

A source of criticism with respect to the compulsory licensing pro- 
visions of the present statute has been the rather ineffective sanctions 
against default by compulsorv licensees. Clause (4) of section 115 (c) 
corrects this defect by permitting the copyright owner to serve written 
notice on a defaniting licensee. and bv providing for termination of 
the compulsory license if the default is not remedied within 30 days 
after notice is given. Termination under this clause “renders either 
the making or the distribution, or both, of all phonorecords for which 
the rovalty had not been raid, actionable as acts of infrineement under 
section 501 and fully subject to the remedies provided by sections 
502 through 506.” 


Section 116. PerrormMance or Cor1n-OPpEeRATED PHONORECORD PLAYERS 


General background of the problem 

No provision of the present law has attracted more heated denuncia- 
tions and controversy than the so-called jukebox exemption of section 
1(e). This naragranh. which has remained unchanged since its enact- 
ment in 1909, provides that— 
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The reproduction or rendition of a musical composition by 
or upon coin-operated machines shall not be deemed a public 
performance for profit unless a fee is charged for admission to 
the place where such reproduction or rendition occurs. 


This blanket exemption has been widely and vigorously condemned 
an an anachronistic “historical accident” and in terms such as “uncon- 
scionable,” “indefensible,” “totally unjustified,” and “grossly discrimi- 
natory.” 

Efforts to repeal the clause have been going on for more than 50 
years, and between 1947 and 1965 there had been some 25 days of con- 
gressional hearings devoted to the subject. The following summarizes 
the arguments against retaining the exemption: 

1, The exemption for coin-operated machines was added to the 
1909 act at the last moment, and its consequences were completely 
unforeseen. The coin-operated music player of today is not com- 
parable to the player pianos and “penny parlor” mechanisms in 
use in 1909, and the unanticipated effect of the provision, creating 
a blanket exemption for a large industry that is based on use of 
Popy nights material, represents the “core defect” in the present 

aw. 

2. The exemption not only deprives copyright owners of revenue 
to which they are fairly entitled, but it also discriminates against 
all other commercial users who must pay in order to perform copy- 
righted music. Over the years the jukebox industry has become 
strong and prosperous by taking a free ride on the hits created and 
developed by authors and publishers. Jukebox operators, alone in 
the entertainment field, continue to use others’ property for profit 
without payment. 

3. The exemption also creates serious international problems. It 
is obviously unfair for U.S. composers to be paid when their songs 
are used in jukeboxes abroad, but also for foreign composers to be 
deprived of revenue from jukebox uses of their compositions in 
this country. The problem is particularly acute with respect to 
Canada. Jukebox royalties in foreign countries at the time of the 
hearings in the early 1960’s averaged between $40 and $50 per 
machine annually, and are now higher. 

4. It is difficult to find support for the argument that jukebox 
operators cannot afford to pay for use of the very property they 
must have in order to exist: copyrighted music. Revenues from 
jukebox performances may gross as much as $500 million annually 
of which the copyright owners receive nothing. 

The following summarizes the principal arguments made by jukebox 
operators and manufacturers for retaining the present exemption : 

1. The exemption in section 1(e) was not an accident or anomaly, 
but a carefully conceived compromise. Congress in 1909 realized 
that the new royalties coming to copyright owners from mechani- 
cal sound reproductions of their works would be so substantial that 
in some cases fees for performances resulting from the use of me- 
chanical reproductions would not be justified. Automatic phono- 
graphs were widely known and used in 1909. 

2. The present law does not discriminate in favor of jukebox 
operators, but removal of the the exemption would discriminate 
against them; jukebox performances are really forms of inciden- 
tial entertainment like relays to hotel rooms or turning on a radio 
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in a barber shop, and should be completely exempted like them. 
The industry buys some 50 million records per year which, under 
the present mechanical royalty of 2 cents per composition or 4 
cents per record, means that jukebox operators are indirectly 
paying copyright owners over $2 million a year now and would 
be paying them more under any increased mechanical royalty in 
the bill. No one has shown why this is not ample. Moreover, juke- 
boxes use hit records rather than hit compositions, and the com- 
position is usually not the most important factor in the success 
of a record; jukeboxes represent an effective plugging medium 
that promotes record sales and hence mechanical royalties. 

3. The operation of coin-operated phonographs has been, for 
somo time, a declining business, and a great many locations are 
now operating at a loss and are kept going only through profits 
from other coin-operated vending machines, Jukebox operators 
could not sustain licensing fees comparable to those paid in other 
countries, 


Conclusions reached by the committee 
The committee's basic conclusions can be summarized as follows: 

1. The present blanket jukebox exemption should not be con- 
tinued. Whatever justification existed for it in 1909 exists no 
longer, and one class of commercial users of music should not be 
completely absolved from ability when none of the others enjoys 
any exemption. 

2. Performances on coin-operated phonorecord players should 
be subject to a compulsory license (that is, automatic clearance) 
with statutory fees. Unlike other commercial music users, who 
have been subject to full copyright liability from the beginning 
and have made the necessary economic and business adjustments 
over a period of time, the whole structure of the jukebox industry 
has been based on the existence of the copyright exemption. 

3. The most appropriate basis for the compulsory license is a 
statutory per box fee, with a mechanism for periodic review and 
adjustment of the ner box fee. Such a mechanism is afforded by 
the Copyright Royalty Commission. 

4. The $8 per box annual compulsory license fee represents a 
compromise figure adopted in 1967 and, as a compromise, it is 
acceptable as the rate to be specified in section 116. The Committee 
wa impressed by the testimony offered to shew that shifting 
patterns in social activity and public taste, «combined with in- 
creased manufacturing and servicing costs, have nade many juke- 
box operations unprofitable. 


Linitations on exclusive right 

The compulsory licensing provisions in section 116 have been nat- 
terned after those in section 115, although there are differences. One 
difference occurs in the first subsection: section 116(a) not only pro- 
vides “the onerator of the coin-operated phonorecord plaver” with 
the opportunity of obtaining “a compulsory license to perform the 
work publicly on that phonorecord player.” but also exempts entirely 
under certain conditions, “the pronrietor of the establishment in which 
the public nerformance takes nlace.” As provided bv clause (1), the 
proprietor is not liable for infringement unless he is also “the operator 
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of the phonorecord player” or unless he refuses or fails to disclose the 
operator's identity upon request. 

As detined in section 116(€) (2), an “operator” is anyone who, alone 
or jomtly: (1) owns a coin-operated puonorecord player; (4) “has 
the power to make the *** player avaliable for placement in an estab- 
lishinent for purposes of public performance’; and (3) “has tue power 
to exercise primary’ control! over the selection of the musical works 
made available for public performance” in the machine. Several ditter- 
ent persons may be “operators” of the same coin-operated phonorecord 
player under this definition, but they would not include the “location 
owner” in the ordinary case where that person merely provides a place 
for the machine to be used. 

In contrast to the present statute, which merely refers to a “coin- 
operated machine,” section 116(e) (1) of the bill contains a detailed 
definition of “coin-operated phonorecord player.” Under the defini- 
tion a machine or device would be considered a “coin-operated phono- 
record player” only if it meets all four specified conditions. 

1. It must be used for no purpose other than the “performance 
of nondramatic musical works by means of phonorecords” and, 
in order to perform that function, it must be “activated by the 
insertion of coins, currency, tokens, or other monetary units or 
their equivalent.” The definition would thus exclude coin-oper- 
ated radio and television sets, as well as devices similar to juke- 
boxes that perform musical inotion pictures. 

2. The establishment where the machine is located must make 
“no direct or indirect charge for admission.” This requirement, 
which has its counterpart in section 1(e) of the present law, 
would exclude establishments making cover or minimum charges, 
and those “clubs” open to the public but requiring “membership 
fees” for admission. 

3. The phonorecord player must be “accompanied by a list 
of the titles of all musical works available for performance on 
it,” and the list must either be affixed to the machine itself or 
“posted in the establishment in a prominent position where it 
can be readily examined by the public.” This condition would 
not be satisfied if the list is available only on request. 

4. Finally, the machine must provide “a choice of works avail- 
able for performance,” and must allow “the choice to be made 
by the patrons of the establishment in which it is located.” 
Thus, a machine that merely provides continuous music with- 
out affording any choice as to the specific composition to be 
played at a particular time, or a case where selections are made 
by someone other than patrons of the establishment, would be 
outside the scope of the definition. 

Clause (2) of section 116(a) provides that a jukebox operator 
may obtain a compulsory license to perform copyrighted works by 
complying with the requirements of this section. 


Procedures 

Section 116(b)(1) sets forth the requirements that an operator 
must observe in order to obtain a compulsory license. The operator 
is required to file in the Copyright Office an application containing 
certain information and deposit with the Register of Copyrights 
an $8 royalty fee for each box. If performances on a particular box 
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are made for the first time after July 1, the royalty fee for the 
remainder of the year shall be $4.00. 

The Register of Copyrights is required to issue to the applicant 
a certificate for each machine and the operator is required to affix the 
certificate to the particular box. Failure to observe these requirements 
renders the public performance an act of infringement and fully 
lable for the statutory remedies. 

Distribution of royalties 

Section 116(c) establishes the procedures for the distribution of 
the royalties paid by jukebox operators. During the month of Jan- 
uary persons who believe they are entitled to share in the royalties 
shall file a claim with the Copyright Royalty Commission. After 
the first of October the Commision shall determine whether there 
exists a controversy concerning the distribution of the royalty fees. 
If it determines that there is no controversy, it shall, after deducting 
its reasonable administrative costs, distribute the fees to the respective 
claimants. If it determines that there is a controversv concerning 
the distribution of royalty fees, it shall conduct a hearing to deter- 
mine. the distribution of royalty fees. as provided in Chapter 8. 

Section 116(c) (3) enumerates the formula for the distribution of 
rovaltv fees. With respect to the fees allocated to owners of convricht 
in nondramatic musical works. everv copyright owner not affiliated 
with a performing rights society shall receives a pro rata share and 
the balance shall he allocated to he distributed in pro rata shares. The 
Commission is authorized to withhold an amount sufficient to satisfy 
all claims with respect to which a controversy exists, but shall have 
discretion to proceed to distribute any amounts that are not in 
controversv. 

Section 116(c) (4) directs the Copyright Royalty Commission to 
promulgate regulations whereby those persons who can reasonably 
be expected to have claims may, without expense or harassment of 
jukebox operators or the proprietors of establishments in which juke- 
boxes are located, have access to such establishments and to the boxes, 
to obtain information that may be reasonably necessary to determine 
the pronortion of the contribution of the musical works of each per- 
son to the earnings of the particular jukebox. A person who is denied 
access to the establishment and the jukeboxes may bring an action in 
the United States District Court for the District of Columbia for 
the cancellation of the compulsory license of the jukebox to which ac- 
cess has heen denied, and the court may declare the comnulsorv liencse 
invalid. This clanse is not intended to authorize the Commission to 
impose any record-keeping requirements upon jukebox operators, or 
to require the installation in jukeboxes of any metering devices for 
counting the play of particular recordings. 


Review of royalty rate 

The provisions of Chapter 8 of this legislation provide for the neri- 
odic review and adjustment of the statutory royalty rates, including 
those nravided in section 116. .Jukebox operators have soucht to have 
the jukebox royalty rate excluded from the review procedures of 
Chapter 8. This committee has accepted the $8 jukebox royalty in the 
expectation that it would be subject to periodic review. 
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Section 117. Computer Uses 


As the program for general revision of the copyright law has 
evolved, it has become increasingly apparent that in one major area 
the problems are not sufficiently developed for a definitive legislative 
solution. This is the area of computer uses of copyrighted works: the 
use of a work “in conjunction with automatic systems capable of stor- 
ing, processing, retrieving, or transferring information.” The Commis- 
sion on New Technological Uses is, among other things, now engaged 
in making a thorough study of the emerging patterns in this field and 
it will, on the basis of its findings, recommend definitive copyright 
provisions to deal with the situation. 

Since it would be premature to change existing law on computer 
uses at present, the purpose of section 117 is to preserve the status quo. 
It is intended neither to cut off any rights that may now exist, nor to 
create new rights that might be denied under the Act of 1909 or under 
common law principles currently applicable. 

The provision deals only with the exclusive rights of a copyright 
owner with respect to computer uses, that is, the bundle of rights speci- 
fied for other types of uses in section 106 and qualified in sections 107 
through 116 and 118. With respect to the copyright-ability of com- 
puter programs, the ownership of copyrights in them, the term of 
protection, and the formal requirements of the remainder of the bill. 
the new statute would apply. 

Under section 117, an action for infringement of a copyrighted work 
by means of a computer would necessarily be a federal action brought 
under the new title 17. The court, in deciding the scope of exclusive 
rights in the computer area, would first need to determine the ap- 
plicable law, whether State statutory or common law or the Act of 
1909. Having determined what law was applicable, its decision would 
depend upon its interpretation of what that law was on the point on 
the day before the effective date of the new statute. 


Section 118. NoncoMMERCIAL BroaDCASTING 


General background 


During its consideration of revision legislation in 1975, the Senate 
Judiciary Committee adopted an amendment offered by Senator 
Charles McC. Mathias. The amendment, now section 118 of the Senate 
bill, grants to public broadcasting a compulsory license for use of non- 
dramatic literary and musical works, as well as pictorial, graphic, and 
sculptural works, subject to payment of reasonable royalty fees to be 
set by the Copyright Royalty Tribunal established by that bill. The 
Mathias amendment requires that public broadcasters, at periodic 
intervals, file a notice with the Copyright Office containing informa- 
tion required by the Register of Copyrights and deposit a statement 
of account and the total royalty fees for the period covered by the state- 
ment. In July of each year all persons having a claim to such fees are 
to file their claims with the Register of Copyrights. If no controversy 
exists, the Register would distribute the royalties to the various copy- 
right owners and their agents after deducting reasonable administra- 
tive costs; controversies are to be settled by the Tribunal. 

On July 10, 1975, the House Subcommittee heard testimony on the 
Mathias amendment from representatives of public broadcasters, au- 
thors, publishers, and music performing rights societies. The public 
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broadcasters pointed to Congressional concern for the development of 
their activities as evidenced by the Public Broadcasting Act: They 
urged that a compulsory license was essential to assure public broad- 
casting broad access to copyrighted materials at reasonable royalties 
and without administratively cumbersome and costly “clearance” 
problems that would impair the vitality of their operations. The op- 

onents of the amendment argued that the nature of public broadcast- 
ing has changed significantly in the past decade, to the extent that it 
now competes with commercial ena deasting as a national entertain- 
ment and cultural medium. They asserted that the performing rights 
society arrangements under which copyrighted music is licensed for 

erformance removed any problem in clearing music for broadcast- 
ing, and that voluntary agreements could adequately resolve the copy- 
right problems feared by public broadcasters, at less expense and bur- 
den than the compulsory license, for synchronization and literary 
rights. The authors of literary works stressed that a compulsory 
licensing system would deny them the fundamental right to control 
the use of their works and protect their reputation in a major com- 


munications medium. 


General policy considerations 

The Committee is cognizant of the intent of Congress, in enacting 
the Public Broadcasting Act on November 7, 1967, that neuen 
ment and support of noncommercial broadcasting is in the public 
interest. It is also aware that public broadcasting may encounter prob- 
lems not confronted by commercial broadcasting enterprises, due to 
such factors as the special nature of programming, repeated use of 
programs, and, of course, limited financial resources. Thus, the Com- 
mittee determined that the nature of public broadcasting does warrant 
special treatment in certain areas. However, the Committee did not 
fee] that the broad compulsory license provided in the Senate bill is 
necessary to the continued successful operation of public broadcasting. 
In addition, the Committee believes that the system provided in the 
Senate bill for the deposit of royalty fees with the Copyright Office 
for distribution to claimants, and the resolution of disputes over such 
distribution by a statutory tribunal, can be replaced by payments 
directly between the parties, without the intervention of government 
machinery and its attendant administrative costs. 

_In general, the Committee amended the public broadcasting pro- 
visions of the Senate bill toward attainment of the objective clearly 
stated in the Report of the Senate Judiciary Committee, namely, that 
copyright owners and public broadcasters be encouraged to reach 
voluntary private agreements. 


Procedures 

Not later than thirty days following the publication by the Presi- 
dent of the notice announcing the initial appointments to the Copy- 
right Royalty Commission (specified in Chapter 8), the Chairman 
of the Commission is to publish notice in the Federal Register of the 
initiation of proceedings to determine “reasonable terms and rates” 
for certain uses of published nondramatic musical works and pub- 
lished pictorial, graphic and sculptural works, during a period end- 
ing on December 31, 1982. 

Copyright owners and public broadcasting entities that do not 
reach voluntary agreement are bound by the terms and rates estab- 
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lished by the Commission, which are to be published in the Federal 
Registér within six months of the notice of initiation of proceedings. 
During the period between the effective date of the Act and the pub- 
lication of the rates and terms, the Committee has preserved the status 
quo by providing, in section 118(b) (4), that the Act does not afford 
to copyright owners or public broadcasting entities any greater or 
lesser rights with respect to the relevant uses of nondramatic musical 
works and pictorial, graphic, and sculptural works than those afforded 
under the law in effect on December 31, 1977. 

License agreements that have been voluntarily negotiated supersede, 
as between the parties to the agreement, the terms and rates estab- 
lished by the Commission, provided that copies of the agreements are 
properly filed with the Copyrigt Office within 30 days of execution. 
Under clause (2) of section 118(b), the agreements may be negotiated 
“at any time”—whether before, during, or after determinations by 
the Commission. 

Under section 118(c), the procedures for the Commission’s estab- 
lishing such rates and terms are to be repeated in the last half of 
1982 and every five years thereafter. 


Establishment of reasonable terms and rates 


In establishing reasonable terms and rates for public broadcasting 
use of the specified works, the Commission, under clause (b) (1) of 
section 118, is to consider proposals timely submitted to it, as well 
as “any other relevant information”, including that put forward for 
its consideration “by any interested party.” 

The Committee does not intend that owners of copyrighted material 
be required to subsidize public broadcasting. It is intended that the 
Commission assure a fair return to copyright owners without unfairly 
burdening public broadcasters. Section 118(b) (3) provides that “the 
Commission may consider the rates for comparable circumstances un- 
der voluntary license agreements.” The Commission is also expected 
to consider both the general public interest in encouraging the growth 
and development of public broadcasting, and the “promotion of sci- 
ence and the useful arts” through the ecouragement of musical and 
artistic creation. 

The Committee anticipates that.the “terms” established by the 
Commission shall include provisions as to acceptable methods of pay- 
ment of royalties by public broadcasting entities to copyright owners. 
For example, where the whereabouts of the copyright owner may not 
be readily known, the terms should specify the nature of the obliga- 
tion of the public broadcasting entity to locate the owner, or to set 
aside or otherwise assure payment of appropriate royalties, should he 
or she appear and make a claim. Section 118(b) (3) requires the Com- 
mission “to establish requirements by which copyright owners may 
receive reasonable notice of the use of their works.” The Committee 
intends that these requirements shall not impose undue hardships on 
public broadcasting entities and, in the above illustration, shall pro- 
vide for the specific termination of any period during which the pub- 
lic broadeasting entity is requred to set aside payments. It is expected 
that, in some cases, especially in the area of pictorial, graphic, and 
sculptural works, the whereabouts of the owners of copyright may 
not be known and they may never appear to claim payment of 
royalties. 
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The Commission is also to establish record keeping r+ wal 
for public broadcasting entities in order to facilitate the 1uentific. 
tion, calculation, allocation and payment of claims and royalties. 

The Committee also concluded that the performance of nondramatic 
literary works should not be subject to Commission determination. 
It was particularly concerned that a compulsory license for literary 
works would result in loss of control by authors over the use of their 
work in violation of basic principles of artistic and creative freedom. 
It is recognized that copyright not only provides compensation to 
authors, but also protection as to how and where their works are used. 
The Committee was assured by representatives of authors and pub- 
lishers that licensing arrangements for readings from their books, 
poems, and other works on public broadcasting programs for reason- 
able compensation and under reasonable safeguards for authors’ rights 
could be worked out in private negotiation. The Committee strongly 
urges the parties to work toward mutually acceptable licenses; to 
facilitate their negotiations and aid in the possible establishment of 
clearance mechanisms and rates, the Committee’s amendment provides 
the parties, in section 118(e)(1), with an appropriately limited ex- 
emption from the anti-trust laws. 

The Committee has also provided, in paragraph (2) of clause (e), 
that on January 3, 1980, the Register of Copyrights, after consulta- 
tion with the interested parties, shall submit a report to Congress 
on the extent to which voluntary licensing arrangements have been 
reached with respect to public broadcast use of nondramatic literar 
works, and present legislative or other recommendations, if warranted. 

The use of copyrighted sound recordings in educational television 
and radio programs distributed by or through public broadcasting 
entities is governed by section 114 and is discussed in connection 
with that section. 


Activities affected 

Section 118(d) specifies the activities which may be engaged in by 
public broadcasting entities under terms and rates established by the 
Commission. These include the performance or display of published 
nondramatic musical works, and of published pictorial graphic, and 
sculptural works, in the course of transmissions by noncommercial 
educational broadcast stations; and the production, reproduction, and 
distribution of transmission programs including such works by non- 
profit organizations for the purpose of such transmissions. It is the 
intent of the Committee that “interconnection” activities serving as a 
technical adjunct to such transmissions, such as the use of satellites or 
microwave equipment, be included within the specified activities. 

Paragraph (3) and clause (d) also includes the reproduction, simul- 
taneously with transmission, of public broadcasting programs by gov- 
ernmental bodies or nonprofit institutions, and the performance or 
display of the contents of the reproduction under the conditions of 
section 110(1). However, the reproduction so made must be destroyed 
at the end of seven days from the transmission. 

_This limited provision for unauthorized simultaneous or off-the- 
air reproduction is limited to nondramatic musical works and pictorial 
graphic and sculptural works included in public broadcasting trans- 
missions. It does not extend to other works included in the transmis- 
sions, or to the entire transmission program. 
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It is the intent of the Committee that schools be permitted to engage 
in off-the-air reproduction to the extent and under the conditions 
provided in 118(d) (3) ; however, in the event a public broadcasting 
station or producer makes the reproduction and distributes a copy to 
the school, the station or producer will not be held lable for the 
school’s failure to destroy the reproduction, provided it has given no- 
tice of the requirement of destruction. In such a case the school itself, 
although it did not engage in the act of reproduction, is deemed an 
infringer fully subject to the remedies provided in Chapter 5 of the 
Act. The eatablishinent of standards for adequate notice under this 
provision should be considered by the Commission. 

Section 118(f) makes it clear that the rights of performance and 
other activities specified in subsection (d) do not extend to the un- 
authorized dramatization of a nondramatic musical work. 


Section 201. OwNeErSHIP oF CopyRIGHT 


Initial ownership 

Two basic and well-established principles of copyright law are 
restated in section 201(a): that the source of eopyright ownership is 
the author of the work, and that, in the case of a “joint work,” the 
coauthors of the work are likewise coowners of the copyright. Under 
the definition of section 101, a work is “joint” if the authors collabo- 
rated with each other, or if each of the authors prepared his or her 
contribution with the knowledge and intention that it would be merged 
with the contributions of other authors as “inseparable or interdepend- 
ent parts of a unitary whole.” The touchstone here is the intention, at 
the time the writing is done, that the parts be absorbed or combined 
into an integrated unit, although the parts themselves may be either 
“inseparable” (as the case of a novel or painting) or “interdependent” 
(as in the case of a motion picture, opera, or the words and music of a 
song). The definition of “joint work” is to be contrasted with the 
definition of “collective work,” also in section 101, in which the ele- 
ments of merger and unity are lacking; there the key elements are 
assemblage or gathering of “separate and independent works * * * 
into a collective whole.” 

The definition of “joint works” has prompted some concern lest it be 
construed as converting the authors of previously written works, such 
as plays, novels, and music, into coauthors of a motion picture in which 
their work is incorporated. It is true that a motion picture would nor- 
mally be a joint rather than a collective work with respect to those 
authors who actually work on the film, although their usual status as 
employees for hire would keep the question of coownership from com- 
ing up. On the other hand, although a novelist, playwright, or song- 
writer may write a work with the hope or expectation that it will be 
used in a motion picture, this is clearly a case of separate or independ- 
ent authorship rather than one where the basic intention behind the 
writing of the work was for motion picture use. In this case, the motion 
picture is a derivative work within the definition of that term, and 
section 103 makes plain that copyright in a derivative work is inde- 
pendent of, and does not enlarge the scope of rights in, any pre-existing 
material incorporated in it. There is thus no need to spell this con- 
clusion out in the definition of “joint work.” 


121 


There is also no need for a specific statutory provision concerning 
the rights and duties of the coowners of a work; court-made law on 
this point is left undisturbed. Under the bill, as under the present law, 
coowners of a copyright would be treated generally as tenants in com- 
mon, with each coowner having an independent right to use of license 
the use of a work, subject to a duty of accounting to the other coowners 
for any profits. 


Works made for hire 


Section 201(b) of the bill adopts one of the basic principles of the 
present law: that in the case of works made for hire the employer is 
considered the author of the work, and is regarded as the initia] owner 
of copyright unless there has been an agreement otherwise. The. sub- 
section also requires that any agreement under which the employee 
is to own rights be in writing and signed by the parties. 

The work-made-for-hire provisions of this bill represent a care- 
fully balanced compromise, and as such they do nct incorporate the 
amendments proposed by screenwriters and composers for motion pic- 
tures. Their proposal was for the recognition et somet hing similar to 
the “shop right” doctrine of patent law: with some exceptions, the 
employer would acquire the right to use the employee’s work to the 
extent needed for purposes of his regular business, but the employee 
would retain all other rights as long as he or she refrained from the 
authorizing of competing uses. However, while this change might 
theoretically improve the bargaining position of screenwriters and 
cthers as a group, the practical benefits that individual authors would 
receive are highly conjectural. The pesumption that initial owner- 
ship rights vest in the employer for hire is well established in Ameri- 
can copyright law, and to exchange that for the uncertainties of the 
shop right doctrine would not only be of dubious value to employers 
and employees alike, but might also reopen a number of other issues. 

The status of works prepared on special order or commission was 
a major issue in the development of the definition of “works made for 
hire” in section 101, which has undergone extensive revision during 
the legislative process. The basic problem is how to draw a statutory 
line between those works written on special order or commission that 
should be considered as “works made for hire,” and those that should 
not. The definition now provided by the bill represents a compromise 
which, in effect, spells out those specific categories of commissioned 
works that can be considered “works made for hire” under certain 
circumstances. 

Of these, one of the most important categories is that of “instruc- 
tional texts.” This term is given its own definition in the bill: “a 
literary, pictorial, or graphic work prepared for publication with the 

urpose of use in systematic instructional activities.” The concept is 
intended to include what might be loosely called ‘textbook material,” 
whether or not in book form or prepared in the form of text matter. 
The basic characteristic of “instructional texts” is the purpose of their 
preparation for “use in systematic instructional activities,” and they 
are to be distinguished from works prepared for use by a general 
readership. 
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Contributions to collective works 

Subsection (¢) of section 201 deals with the troublesome problem 
of ownership of copyright in contributions to collective works, and 
the relationship between copyright ownership in a contribution and 
in the collective work in which it appears. The first. sentence estab- 
hishes the basic principle that copyright in the individual contribu- 
tion and copyright in the collective work as a whole are separate and 
distinct, and that the author of the contribution is, as in every other 
case, the first owner of copyright in it. Under the definitions in section 
101, a “collective work” is a species of “compilation” and, by its 
nature, must involve the selection, assembly, and arrangement of “a 
number of contributions.” Examples of “collective works” would 
ordinarily include periodical issues, anthologies, symposia, and col- 
lections of the discrete writings of the same authors, but not cases, 
such as a composition consisting of words and music, a work published 
with illustrations or front matter, or three one-act plays, where rela- 
tively few separate elements have been brought together. Unlike the 
contents of other types of “compilations,” each of the contributions 
incorporated in a “collective work” must itself constitute a “separate 
and independent” work, therefore ruling out compilations of infor- 
mation or other uncopyrightable material and works published with 
editorial revisions or annotations. Moreover, as noted above, there is 
a basic distinction between a “joint work.” where the separate ele- 
ments merge into a unified whole, and a “collective work,” where they 
remain unintegrated and disparate. 

The bill does nothing to change the rights of the owner of copyright 
in a collective work under the present law. These exclusive rights 
extend to the elements of compilation and editing that went into the 
collective work as a whole, as well as the contributions that were 
written for hire by employees of the owner of the collective work, and 
those copyrighted contributions that have been transferred in writing 
to the owner by their authors. However, one of the most significant 
aims of the bill is to clarify and improve the present confused and 
frequently unfair legal situation with respect to rights in contribu- 
tions. 

The second sentence of section 201(c), in conjunction with the pro- 
visions of section 404 dealing with copyright notice, will preserve the 
author’s copyright in a contribution even if the contribution does not 
bear a separate notice in the author's name, and without requiring any 
unqualified transfer of rights to the owner of the collective work. 
This is coupled with a presumption that, unless there has been an 
express transfer of more, the owner of the collective work acqui. 3 
“only the privilege of reproducing and distributing the contribution 
as part of that particular collective work, any revision of that collec- 
tive work, and any later collective work in the same series.” 

The basic presumption of section 201(c) is fully consistent with 
present law and practice, and represents a fair balancing of equities. 
At the same time, the last clause of the subsection, under which the 
privilege of republishing the contribution under certain limited cir- 
cumstances would be presumed, is an essential counterpart of the basic 
presumption. Under the language of this clause a publishing company 
could reprint a contribution from one issue in a later issue of its maga- 
zine, and could reprint an article from a 1980 edition of an encyclo- 
pedia in a 1990 revision of it ; the publisher could not revise the contri- 
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bution itself or include it in a new anthology or an entirely different 
magazine or other collective work. 


Transfer of ownership 

The principle of unlimited alienability of copyright is stated in 
clause (1) of section 201(d). Under that provision the ownership of 
a copyright, or of any part of it, may be transferred by any means of 
conveyance or by operation of law, and is to be treated as personal 
property upon the death of the owner, The term “transfer of copy- 
right ownership” is defined in section 101 to cover any “conveyance, 
alienation, or hypothecation,” including assignments, mortgages, and 
exclusive licenses, but not including nonexclusive licenses. Representa - 
tives of motion picture producers have argued that foreclosures of 
copyright mortgages should not be left to varying State laws, and 
that the statute should establish a Federal foreclosure system. How- 
ever, the benefits of such a system would be of very limited applica- 
tion, and would not justify the complicated statutory and procedural 
requirements that would have to be established. 

Clause (2) of subsection (d) contains the first explicit statutory 
recognition of the principle of divisibility of copyright in our law. 
This provision, which has long been sought by authors and their 
representatives, and which has attracted wide support from other 
groups, means that any of the exclusive rights that go to make up a 
copyright, including those enumerated in section 106 and any subdi- 
vision of them, can be transferred and owned separately. The defini- 
tion of “transfer of copyright ownership” in section 101 makes clear 
that the principle of divisibility applies whether or not the transfer 
is “limited in time or place of effect,” and another definition in the 
same section provides that the term “copyright owner,” with respect 
to any one exclusive right, refers to the owner of that particular right. 
The last sentence of section 201(d) (2) adds that the owner, with 
respect to the particular exclusive right he or she owns, is entitled 
“to all of the protection and remedies accorded to the copyright owner 
by this title.” It is thus clear, for example, that a local broadcasting 
station holding an exclusive license to transmit a particular work 
within, holding a particular geographic area and for a particular 
period of time, could sue, in its own name as copyright owner, some- 
one who infringed that particular exclusive right. 

Subsection (e) provides that when an individual author’s ownership 
of a copyright, or of any of the exclusive rights under a copyright, 
have not previously been voluntarily transferred, no action by any 
governmental body or other official or organization purporting to 
seize, expropriate, transfer, or exercise rights of ownership with re- 
spect to the copyright, or any of the exclusive rights under a copy- 
right, shall be given effect under this title. 

The purpose of this subsection is to reaffirm the basic principle that 
the United States copyright of an individual author shall be secured 
to that author, and cannot be taken away by any involuntarv transfer. 
Tt is the intent of the subsection that the author be entitled, despite 
any purported expropriation or involuntary transfer, to continue 
exercising all rights under the United States statute, and that the 
governmental body or organization may not enforce or exercise any 
rights under this title in that situation. , 
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It may sometimes be difficult to ascertain whether a transfer of copy- 
right is voluntary or is coerced by covert pressure. But subsection (e) 
would protect foreign authors against laws and decrees purporting to 
divest them of their rights under the United States copyright statute, 
and would protect authors within the foreign country who choose to 
resist such covert pressures. ; 

Traditional legal actions that may involve transfer of ownership, 
such as bankruptcy. proceedings and mortgage foreclosures, are not 
within the scope of this subsection; the authors in such cases have 
voluntarily consented to these legal processes by their overt actions— 
for example, by filing in bankruptcy or by hypothecating a copyright. 


Secrion 202. DistTincrion BErwrEN OWNERSHIP OF CopYRIGHT AND 
MateriaL OpgseEctr 


The principle restated in section 202 is a fundamental and important 
one: that copyright ownership and ownership of a material object in 
which the copyrighted work is embodied are entirely separate things. 
Thus, transfer of a material object does not of itself carry any rights 
under the copyright, and this includes transfer of the copy or phono- 
record—the original manuscript, the photographic negative, the 
unique painting or statue, the master tape recording, ete.—in which 
the work was first fixed. Conversely, transfer of a copyright does not 
necessarily require the conveyance of any material object. 

As a result of the interaction of this section and the provisions of 
section 204(a) and 301, the bill would change a common law doctrine 
exemplified by the decision in Pushman v. New York Graphic Society, 
Inc., 287 N.Y. 302, 39 N.E. 2d 249 (1942). Under that doctrine, 
authors or artists are generally presumed to transfer common law 
literary property rights when they sell their manuscript or work of 
art, unless those rights are specifically reserved. This presumption 
would be reversed under the bill, since a specific written conveyance 
of rights would be required in order for a sale of any material object 
to carry with it a transfer of copyright. 


SECTION 203. TERMINATION OF TRANSFERS AND LICENSES 


The problem in general 

The provisions of section 203 are based on the premise that the re- 
versionary provisions of the present section on copyright renewal (17 
U.S.C. sec. 24) should be eliminated, and that the proposed law should 
substitute for them a provision safeguarding authors against unre- 
munerative transfers. A provision of this sort is needed because of the 
unequal bargaining position of authors, resulting in part from the 
impossibility of determining a work’s value until it has been exploited. 
Section 203 reflects a practical compromise that will further the objec- 
tives of the copyright law while recognizing the problems and legiti- 
mate needs of a]] interests involved. 


Scope of the provision 

Instead of being automatic, as is theoretically the case under the 
present renewal provision, the termination of a transfer or license 
under section 203 would require the serving of an advance notice 
within specified time limits and under specified conditions. How- 
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ever, although affirmative action is needed to effect a termination, 
the right to take this action cannot be waived in advance or con- 
tracted away. Under section 203(a) the right of termination would 
apply only to transfers and licenses executed after the effective date 
of the new statute, and would have no retroactive effect. 

The right of termination would be confined to inter vivos transfers 
or licenses executed by the author, and would not apply to transfers 
by the author’s successors in interest or to the author’s own bequests. 
The scope of the right would extend not only to any “transfer of 
copyright ownership,” as defined in section 101, but also to non- 
exclusive licenses. The right of termination would not apply to ‘works 
made for hire,” which is one of the principal reasons the definition 
of that term assumed importance in the development of the bill. 


Who can terminate a grant 

Two issues emerged from the disputes over section 203 as to the 
persons empowered to terminate a grant: (1) the specific classes of 
beneficiaries in the case of joint works; and (2) whether anything 
less than unanimous consent of all those entitied to terminate should 
be required to make a termination effective. The bill to some extent 
reflects a compromise on these points, including a recognition of the 
dangers of one or more beneficiaries being induced to “hold out” and 
of unknown children or grandchildren being discovered later. The 
provision can be summarized as follows: 

1. In the case of a work of joint authorship, where the grant 
was signed by two or more of the authors, majority action by 
those who signed the grant, or by their interesis, would be re- 
quired to terminate it. 

2. There are three different situations in which the shares of 
joint authors, or of a dead author’s widow or widower, children, 
and grandchildren, must be divided under the statute: (1) The 
right to effect a termination; (2) the ownership of the termi- 
nated rights; and (3) the right to make further grants of re- 
verted rights. The respective shares of the authors, and of a dead 
author’s widow or widower, children, and grandchildren, would 
be divided in exactly the same way in each of these situations. 
The terms “widow,” “widower,” and “children” are defined in 
section 101 in an effort to avoid problems and uncertainties that 
have arisen under the present renewal section. 

3. The principle of per stirpes representation would also be 
applied in exactly the same way in all three situations. Take for 
example, a case where a dead author left a widow, two living 
children, and three grandchildren by a third child who is dead. 
The widow will own half of the reverted interests, the two chil- 
dren will each own 1634 percent, and the three grandchildren 
will each own a share of roughly 514 percent. But who can exer- 
cise the right of termination? Obviously, since she owns 50 per- 
cent, the widow is an essential party, but suppose neither of the 
two surviving children is willing to join her in the termination; 
is it enough that she gets one of the children of the dead child 
to join, or can the dead child’s interest be exercised only by the 
action of a majority of his children? Consistent with the per 
stirpes principle, the interest of a dead child can be exercised 
only as a unit by majority action of his surviving children. Thus, 
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even though the widow and one grandchild would own 5514 per- 
cent of the reverted copyright, they would have to be joined by 
another child or grandchild in order to effect a termination or a 
further transfer of reverted rights, This principle also applies 
where, for example, two joint authors executed a grant and one 
of them is dead; in order to effect a termination, the living author 
must be joined by a per stirpes majority of the dead author’s 
beneficiaries. The notice of termination may be signed by the 
specified owners of termination interests or by “their duly au- 
thorized agents,’ which would include the lealiy appointed 
guardians or committees of persons incompetent to sign because 
of age or mental disability. 


When a grant can be terminated 


Section 203 draws a distinction between the date when a termina- 
tion becomes effective and the earlier date when the advance notice of 
termination is served. With respect to the ultimate effective date, sec- 
tion 203(a) (3) provides, as a general rule, that a grant may be termi- 
nated during the 5 years following the expiration of a period of 35 
years from the execution of the grant. As an exception to this basic 35- 
year rule, the bill also provides that “if the grant covers the right of 
publication of the work, the period begins at the end of 35 years from 
the date of publication of the work under the grant or at the end of 
40 years from the date of execution of the grant, whichever term ends 
earlier.” This alternative method of computation is intended to cover 
cases where years elapse between the signing of a publication contract 
and the eventual publication of the work. 

The effective date of termination, which must be stated in the ad- 
vance notice, is required to fall within the 5 years following the end of 
the applicable 35- or 40-year period, but the advance notice itself must 
be served earlier. Under section 203({a) (4)(A), the notice must be 
served “not less than two or more than ten years” before the effective 
date stated in it. 

As an example of how these time-limit requirements would operate 
in practice, we suggest two typical contract situations: 

Case 1: Contract for theatrical production signed on September 2, 
1987. Termination of grant can be made to take effect between Septem- 
ber 2, 2022 (35 years from execution) and September 1, 2027 (end of 5 
year termination period). Assuming that the author decides to termi- 
nate on September 1, 2022 (the earliest possible date) the advance no- 
tice must be filed between September 1, 2012 and September 1, 2020. 

Case 2: Contract for book publication executed on April 10, 1980; 
book finally published on August 23, 1987. Since contract covers the 
right of publication, the 5-year termination period would begin on 
April 10, 2020 (40 years from execution) rather than April 10, 2015 
(35 years from execution) or August 23, 2222 (35 years from publica- 
tion). Assuming that the author decides to make the termination effec- 
tive on January 1, 2224, the advance notice would have to be served 
between January 1, 2214, and January 1, 2222. 


Effect of termination 

Section 203(b) makes clear that, unless effectively terminated within 
the applicable 5-year period, all rights covered by an existing grant 
will continue unchanged, and that rights under other Federal, State, 
or foreign laws are unaffected. However, assuming that a copyright 
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transfer or license is terminated under section 203, who are bound by 
the termination and how are they affected ? 

Under the bill, termination means that ownership of the rights cov- 
ered by the terminated grant reverts to everyone who owns termina- 
tion interests on the date the notice of termination was served, whether 
they joined in signing the notice or not. In other words, if a person 
could have signed the notice, that person is bound by the action of the 
majority who did; the termination of the grant will be effective as to 
that person, and a proportionate share of the reverted rights automati- 
cally vests in that person. Ownership is divided proportionately on the 
same per stirpes basis as that provided for the right to eifect termina- 
tion under section 203(a) and, since the reverted rights vest on the 
date notice is served, the heirs of a dead beneficiary would inherit his 
or her share. : 

Under clause (3) of subsection (b), majority action is required to 
make a further grant of reverted rights. A problem here, of course, is 
that years may have passed between the time the reverted rights 
vested and the time the new owners want to make a further transfer; 
people may have died and children may have been born in the interim. 
To deal with this problem, the bill Jooks back to the date of vesting; 
out of the group in whom rights vested on that date, it requires the 
further transfer or license to be signed by “the same number and pro- 
portion of the owners” (though not necessarily the same individuals) 
as were then required to terminate the grant under subsection (a). If 
some of those in whom the rights originally vested have died, their 
“Jegal representatives, legatees, or heirs at law” may represent them 
for this purpose and, as 1n the case of the termination itself, any one 
of the minority who does not join in the further grant is nevertheless 
bound by it. 

An important limitation on the rights of a copyright owner under a 
terminated grant is specified in section 203(b) (1). This clause pro- 
vides that, notwithstanding a termination, a derivative work prepared 
earlier may “continue to be utilized” under the conditions of the ter- 
minated grant; the clause adds, however, that this privilege is not 
broad enough to permit the preparation of other derivative works. 
In other words, a film made from a play could continue to be licensed 
for performance after the motion picture contract had been termi- 
nated but any remake rights covered by the contract. would be cut off. 
For this purpose, a motion picture would be considered as a “deriva- 
tive work” with respect to every “preexisting work” incorporated in 
it, whether the preexisting work was created independently or was 
prepared expressly for the motion picture. 

Section 203 would not prevent the parties to a transfer or license 
from voluntarily agreeing at any time to terminate an existing grant 
and negotiating a new one, thereby causing another 35-year period to 
start running. However, the bill seeks to avoid the situation that has 
arisen under the present renewal provision, in which third parties have 
bought up contingent future interests as a form of speculation. Section 
203(b)(4) would make a further grant of rights that revert under a 
terminated grant valid “only if it is made after the effective date of 
the termination.” An exception, in the nature of a right of “first re- 
fusal,’ would permit the original grantee or a successor of such grantee 
to negotiate a new agreement with the persons effecting the termina- 
tion at any time after the notice of termination has been served. 
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Nothing contained in this section or elsewhere in this legislation is 
intended to extend the duration of any license, transfer or assignment 
made for a period of less than thirty-five years. If, for example, an 
agreement provides an earlier termination date or lesser duration, or 
if it allows the author the right of cancelling or terminating the 
agreement under certain circumstances, the duration is governed by 
the agreement. Likewise, nothing in this section or legislation is in- 
tended to change the existing state of the law of contracts concerning 
the circumstances in which an author may cancel or terminate a license, 
transfer, or assignment. 

Section 203(b) (6) provides that, unless and until termination is 
effected under this section, the grant, “if it does not provide other- 
wise,” continues for the term of copyright. This section means that, if 
the agreement does not contain provisions specifying its term or dura- 
tion, and the author has not terminated the agreement under this sec- 
tion, the agreement continues for the term of the copyright, subject to 
any right of termination under circumstances which may be specified 
therein. If, however, an agreement does contain provisions governing 
its duration—for example, a term of fifty years—and the wuthor has 
not exercised his or her right of termination under the statute, the 
agreement will continue according to its terms—in this example, for 
only fifty years. The quoted language is not to be construed as requir- 
ing agreements to reserve the right of termination. 


Sections 204, 205. Execurion AnD RecorpATIon or TRANSFERS 


Section 204 is a somewhat broadened and liberalized counterpart 
of sections 28 and 29 of the present statute. Under subsection (a), a 
transfer of copyright ownership (other than one brought about by 
operation of law) is valid only if there exists an instrument of con- 
veyance, or alternatively a “note or memorandum of the transfer,” 
which is in writing and signed by the copyright owner “or such 
owner’s duly authorized agent.” Subsection (b) makes clear that a 
notarial or consular acknowledgment is not essential to the validity 
of any transfer, whether executed in the United States or abroad. 
However, the subsection would liberalize the conditions under which 
certificates of acknowledgment of documents executed abroad are to be 
accorded prima facie weight, and would give the same weight to 
domestic acknowledgments under appropriate circumstances. 

The recording and priority provisions of section 205 are intended 
to clear up a number of uncertainties arising from sections 30 and 31 
of the present law and to make them more effective and practical in 
operation. Any “document pertaining to a copyright” may be recorded 
under subsection (a) if it “bears that actual signature of the person 
who executed it,” or if it is appropriately certified as a true copy. 
However, subsection (c) makes clear that the recorded document will 
give constructive notice of its contents only if two conditions are met: 
(1) the document or attached material specifically identifies the work 
to which it pertains so that a reasonable search under the title or 
registration number would reveal it, and (2) registration has been 
made for the work. Moreover, even though the Register of Copyrights 
may be compelled to accept for recordation documents that on their 
face appear self-serving or colorable, the Register should take care 
that their nature is not concealed from the public in the Copyright 
Office’s indexing and search reports. 
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The provisions of subsection (d), requiring recordation of trans- 
fers as a prerequisite to the institution of an infringement suit, repre- 
sent a desirable change in the law. The one- and three-month grace 
periods provided in subsection (e) are a reasonable compromise be- 
tween those who want a longer hiatus and those who argue that any 
grace period makes it impossible for a bona fide transferee to rely on 
the record at any particular time. 

Under subsection (f) of section 205, a nonexclusive license in writing 
and signed, whether recorded or not, would be valid against a later 
transfer, and would also prevail as against a prior unrecorded transfer 
if taken in good faith and without notice. Objections were raised by 
motion picture producers, particularly to the provision allowing un- 
recorded nonexclusive licenses to prevail over subsequent transfers, 
on the ground that a nonexclusive license can have drastic effects on 
the value of a copyright. On the other hand, the impracticalities and 
burdens that would accompany any requirement of recordation of 
nonexclusive licenses outweigh the limited advantages of a statutory 
recordation system for them. 


Section 301. Feperan Preemption or Rieuts EQuivaLENnt To 
CorYRiGHt 
Single Federal system 

Section 301, one of the bedrock provisions of the bill, would accom- 
plish a fundamental and significant change in the present law. Instead 
of a dual system of “common law copyright” for unpublished works 
and statutory copyright for published works, which has been the sys- 
tem in effect in the United States since the first copyright statute in 
1790, the bill adopts a single system of Federal statutory copyright 
from creation. Under section 301 a work would obtain statutory protec- 
tion as soon as it is “created” or, as that term is defined in section 101, 
when it is “fixed in a copy or phonorecord for the first time.” Common 
law copyright protection for works coming within the scope of the 
statute would be abrogated, and the concept of publication would lose 
its all-embracing importance as a dividing line between common law 
and statutory protection and between both of these forms of legal pro- 
tection and the public domain. 

By substituting a single Federal system for the present anachronis- 
tic, uncertain, impractical, and highly complicated dual system, the bill 
would greatly improve the operation of chs copyright law and would 
be much more effective in carrying out the basic constitutional aims of 
uniformity and the promotion of writing and scholarship. The main 
anaes in favor of a single Federal system can be summarized as 

ollows: 

1. One of the fundamental purposes behind the copyright clause 
of the Constitution, as shown in Madison’s comments in The Fed- 
eralist, was to promote national uniformity and to avoid the prac- 
tica) difficulties of determining and enforcing an author’s nghts 
under the differing laws and in the separate courts of the various 
States. Today, when the methods for dissemination of an author’s 
work are incomparably broader and faster than they were in 1789, 
national uniformity in copyright protection is even more essential 
than it was then to carry out the constitutional intent. 

2. “Publication,” perhaps the most important single concept 
under the present law, also represents its most serious defect. 


251-757 O~ 177-9 


130 


Although at one time, when works were disseminated almost exclu- 
sively through printed copies, “publication” could serve as a prac- 
tical dividing line between common law and statutory protection, 
this is no longer true. With the development of the 20th-century 
communications revolution, the concept of publication has become 
increasingly artificial and obscure. ‘lo cope with the legal conse- 
quences ot an established concept that has lost much of its meaning 
and justification, the courts have given “publication” a number of 
diverse interpretations, some of tuem radically ditferent. Not un- 
expectedly, the results in individual cases have become unpredicta- 
ble and often unfair. A single Federal system would help to clear 
up this chaotic situation. 

3. Enactment of section 801 would also implement the “limited 
times” provision of the Constitution, which has become distorted 
under the traditional concept of “publication.” Common law pro- 
tection in “unpublished” works is now perpetual, no matter how 
widely they may be disseminated by means other than “publica- 
tion”; the bill would place a time limit on the duration of exclusive 
rights in them. The provision would also aid scholarship and the 
dissemination of historical materials by making unpublished, un- 
disseminated manuscripts available for publication after a reason- 
able period. , 

4. Adoption of a uniform national copyright system would 
greatly improve international dealings in copyrighted material. 

o other country has anything like our present dual system. In an 
era when copyrighted works can be disseminated instantaneously 
to every country on the globe, the need for effective international 
copyright relations, and the concomitant need for national uni- 
formity, assume ever greater importance. 

Under section 301, the statute would apply to all works created 
after its effective date, whether or not they are ever published or dis- 
seminated. With respect to works created before the effective date of 
the statute and still under common law protection, section 303 of the 
statute would provide protection from that date on, and would guar- 
antes a minimum period of statutory copyright. 


Preemption of State law 


The intention of section 301 is to pean and abolish any rights 
under the common law or statutes of a State that are equivalent to 
copyright and that extend to works coming within the scope of the 
Federal copyright law. The declaration of this principle in section 301 
is intended to be stated in the clearest and most unequivocal language 
possible, so as to foreclose any conceivable misinterpretation of its 
unqualified intention that Congress shall act preemptively, and to 
avoid the development of any vague borderline areas between State 
and Federal protection. 

Under section oe) all “legal or equitable rights that are equiv- 
alent to any of the exclusive rights within the general scope of copy- 
right as specified by section 106 are governed exclusively by the Fed- 
eral copyright statute if the works involved are “works of author- 
ship that are fixed in a tangible medium of expression and come with- 
in the subject matter of copyright as specified by sections 102 and 
103.” All corresponding State laws, whether common law or statutory, 
are preempted and abrogated. Regardless of when the work was cre- 
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ated and whether it is published or unpublished, disseminated or 
undisseminated, in the public domain or copyrighted under the Fed- 
eral statute, the States cannot offer it protection equivalent to copy- 
right. Section 1338 of title 28, United States Code, also makes clear 
that any action involving rights under the Federal copyright law 
would come within the exclusive jurisdiction of the Federal courts. 
The preemptive effect of section 301 is limited to State laws; as stated 
expressly in subsection (d) of section 301, there is no intention to deal 
with the question of whether Congress can or should offer the equiv- 
alent of copyright protection under some constitutional provision 
other than the patent-copyright clause of article 1, section 8. 

As long as a work fits within one of the genera] subject matter 
categories of sections 102 and 103, the bill prevents the States from 
protecting it even if it fails to achieve Federal statutory copyright be- 
cause it is too minimal or lacking in originality to qualify, or because 
it has fallen into the public domain. On the other hand, section 301(b) 
explicitly preserves common law copyright protection for one im- 
portant class of works: works that have not been “fixed in any tangi- 
ble medium of expression.” Examples would include choreography 
that has never been filmed or notated, an extemporaneous speech, 
“original works of authorship” communicated solely through con- 
versations or live broadcasts, and a dramatic sketch or musical com- 
position improvised or developed from memory and without being 
recorded or written down. As mentioned above in connection with 
section 102, unfixed works are not included in the specified “subject 
matter of copyright.” They are therefore not affected by the pre- 
emption of section 301, and would continue. to be subject to protec- 
tion under State statute or common law until fixed in tangible form. 

The preemption of rights under State law is complete with respect 
to any work coming within the scope of the bill, even though the 
scope of exclusive rights given the work under the bill is narrower 
than the scope of common law rights in the work might have been. 

Representatives of printers, while not opposed to the principle of 
section 301, expressed concern about its potential impact on protection 
of preliminary advertising copy and layouts prepared by printers. 
They argued that this material is frequently “pirated” by competitors, 
and that it would be a substantial burden if, in order to obtain full 
protection, the printer would have to make registrations and bear the 
expense and bother of suing in Federal rather than State courts. On 
the other hand, these practical problems are essentially procedural 
rather than substantive, and the proposal for a special exemption to 
preserve common law rights equivalent to copyright in unpublished 
advertising materia] cannot be justified. Moreover, subsection (b), dis- 
cussed below, will preserve other legal grounds on which the printers 
can protect themselves against “pirates” under State laws. 

In a general way subsection ('b) of section 301 represents the obverse 
of subsection (a). It sets out, in broad terms and without necessarily 
being exhaustive, some of the principal areas of protection that pre- 
emption would not prevent the States from protecting. Its purpose is 
to make clear, consistent with the 1964 Supreme Court decisions in 
Sears, Roebuck & Co. v. Stiffel Co., 376 U.S. 225, and Compco Corp. 
v. Day-Brite Lighting, Inc., 376 U.S. 234, that preemption does not 
extend to causes of action, or subject matter outside the scope of the 
revised Federal copyright statute. 
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The numbered clauses of subsection (b) list three general areas left 
unaffected by the preemption: (1) subject matter that does not come 
within the subject matter of copyright; (2) causes of action arising 
under State law before the effective ane of the statute; and (3) viola- 
tions of rights that are not equivalent to any of the exclusive rights 
under pony oan 

The examples in clause (3), while not exhaustive, are intended to 
illustrate rights and remedies that are different in nature from the 
rights comprised in a copyright and that may continue to be protected 
under State common law or statute. The evolving common law rights 
of “privacy,” “publicity,” and trade secrets, and the general laws of 
defamation and fraud, would remain unaffected as long as the causes 
of action contain elements, such as an invasion of personal rights or a 
breach of trust or confidentiality, that are different in kind from copy- 
right infringement. Nothing in the bill derogates from the rights of 

arties to contract with each other and to sue for breaches of contract; 

owever, to the extent that the unfair competition concept known as 
“interference with contract relations” is merely the equivalent of copy- 
right protection, it would be preempted. 

The last example listed in clause (3)—“deceptive trade practices 
such as passing off and false representation”—represents an effort to 
distinguish between those causes of action known as “unfair competi- 
tion” that the copyright statute is not intended to preempt and 
those that it is. Section 301 is not intendcd to preempt common 
law protection in cases involving activities such as false labeling, 
fraudulent representation, and passing off even where the subject 
matter involved comes within the scope of the copyright statute. 

“Misappropriation” is not necessarily synonymous with copyright 
infringement, and thus a cause of action labeled as “misappropriation” 
is not preempted if it is in fact based neither on a right within the 
general scope of copy ust as specified by section 106 nor on a eet 
equivalent thereto. For example, state law should have the flexibility 
to afford a remedy (under traditional principles of equity) against a 
consistent pattern of unauthorized appropriation by a competitor of 
the facts (i.e., not the literary expression) constituting “hot” news, 
whether in the traditional mold of /nternational News Service v. Asso- 
ciated Preas, 2A8 US. 215 (1918), or in the newer form of data updates 
from scientific, business, or financial data bases, Likewise, a person 
having no trust or other relationship with the proprietor of a com- 
puterized data base should not be immunized from sanctions against 
electronically or cryptographically breaching the proprietor’s security 
arrangements and accessing the proprietor’s data. The unauthorized 
data access which should be remediable might also be achieved by the 
intentional interception of data transmissions by wire, microwave 
or laser transmissions, or by the common unintentional means of 
“crossed” telephone lines occasioned by errors in switching. 

The proprietor of data displayed on the cathode ray tube of a com- 
puter terminal should be afforded protection against unauthorized 
printouts by third parties (with or without improper access), even 
if the data are not copyrightable. For example, the data may not be 
copyrighted because they are not fixed in a tangible medium of ex- 
pression (i.e., the data are not displayed for a period or not more than 
transitory duration). 
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Nothing contained in section 301 precludes the owner of a material 
embodiment of a copy or a phonorecord from enforcing @ claim of 
conversion against one who takes possession of the copy or phono- 
record without consent. s 

A unique and difficult problem is presented with respect to the 
status of sound recordings fixed before February 12, 1972, the effec- 
tive date of the amendment bringing recordings fixed after that date 
under Federal copyright protection. In its testimony during the 1975 
hearings, the Department of Justice pointed out that, under section 
301 as then written : 


This language could be read as abrogating the anti-piracy 
laws now existing in 29 states relating to pre-February 15, 
1972, sound recordings on the grounds that these statutes pro- 
scribe activities violating rights equivalent to * * * the exclu- 
sive rights within the general scope of copyright. * * *” Cer- 
tainly such a result cannot have been intended for it would 
likely effect the immediate resurgence of piracy of pre-Febru- 
ary 15, 1972, sound recordings. 


"The Department recommended that section 301(b) be amended to 
exclude sound recordings fixed prior to February 15, 1972 from 
the effect of the preemption. 

The Senate adopted this suggestion when it passed S, 22. The result 
of the Senate amendment would be to leave pre-1972 sound recordings 
as entitled to perpetual protection under State law, while post-1972 
recordings would eventually fall into the public domain as provided 
in the bill. 

The Committee recognizes that, under recent court decisions, pre- 
1972 recordings are protected by State statute or common law, and 
that should not all be thrown into the public domain instantly upon 
the coming into effect of the new law. However, it cannot agree that 
they should in effect be accorded perpetual protection, as under the 
Senate amendment, and it has therefore revised clause (4) to establish 
a future date for the pre-emption to take effect. The date chosen is 
February 15, 2047, which is 75 years from the effective date of the 
statute extending Federal protection to recordings. 

Subsection (c) makes clear that nothing contained in Title 17 annuls 
or limits any rights or remedies under any other Federal statute. 


Secrion 302. Duration oF CopyricnT in Works CreaTED AFTER 
Errecrive Dare 

In general 

The debate over how long a copyright should last is as old as the 
oldest copyright statute and will doubtless continue as long as there 
is a copyright law. With certain exceptions, there appears to be strong 
support for the principle, as embodied in the bill, of a copyright term 
consisting of the life of the author and 50 years after his death. In 
particular, the authors and their representatives stressed that the 
adoption of a life-plus-50 term was by far their most important 
legislative goal in copyright law revision. The Register of Copyrights 
now regards a life-plus-50 term as the foundation of the entire bill. 

Under the present law statutory copyright protection begins on the 
date of publication (or on the date of registration in unpublished 
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form) and continues for 28 years from that date; it mav be renewed 
for a second 28 years, making a total potential term of 56 years in 
all cases.! The principal elements of this system—a definite number 
of years, computed from either publication or registration, with a 
renewal feature—have been a part of the U.S. copyright law since 
the first statute in 1790. The arguments for changing this svstem 
to one based on the life of the author can be summarized as follows: 

1. The present 56-year term is not long enough to insure an 
author and his dependents the fair economic benefits from his 
works, Life expectancy has increased substantially, and more and 
more authors are seeing their works fall into the public domain 
during their lifetimes, forcing later works to compete with their 
own early works in which copyright has expired. 

2. The tremendous growth in communications media has sub- 
stantially lengthened the commercial life of a great many works. 
A short term is particularly discriminatory against serious works 
of music, literature, and art, whose value may not be recognized 
until after many years. 

3. Although limitations on the term of copyright are obviously 
necessary, too short a term harms the author without giving any 
substantial benefit to the public. The public frequently pays the 
same for works in the public domain as it does for copyrighted 
works, and the only result is a commercial windfall to certain 
users at the author’s expense. In some cases the lack of copyright 
protection actuallv restrains dissemination of the work, since 
publishers and other users cannot risk investing in the work 
unless assured of exclusive rights. 

4. A system based on the life of the author would go a long way 
toward clearing up the confusion and uncertainty involved in the 
vague concept of “publication,” and would provide a much sim- 
pler, clearer method for computing the term. The death of the 
author is a definite, determinable event, and it would be the only 
date that a potential user would have to worry about. All of a 
particular author’s works, including successive revisions of them, 
would fall into the public domain at the same time, thus avoiding 
the present problems of determining a multitude of nublication 
dates and of distinguishing “old” and “new” matter in later edi- 
tions. The bill answers the problems of determining when rela- 
tively obscure authors died, by establishing a registry of death 
dates and a svstem of presumptions. 

5. One of the worst features of the present copvricht law is the 
provision for renewal of copvrieht. A substantial burden and 
expense, this unclear and hiehlv technical reanirement results 
in incaleulable amounts of unproductive work. In a number of 
cases it is the cause of inadvertent and uniust loss of conyright 
Under a life-plus-50 system the renewal device would be inappro- 
priate and unnecessary. 

6. Under the preemntion provisions of section 301 and the 
single Federal system they would establish, authors will be giv- 


1¥inder Public Laws &7-868, 89-142. 90-141. 90-416. 91-147. 91-555. 92-170. 92-86, 
and 93-573, copyrights that were subsisting in their renewal term on September 19, 1942. 
and that were scheduled to expire before Dec. 31. 1976, have been extended to that Iter 
date. in anticipation that general revision legislation extending their terms still further 
will be enacted by then. 
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ing up perpetual, unlimited exclusive common law rights in their 
unpublished works, including works that have been widely dis- 
seminated by means other than publication. A statutory term of 
life-plus-50 years is no more than a fair recompense for the loss 
of these perpetual rights. 

7. A very large majority of the world’s countries have adopted 
a copyright term of the life of the author and 50 years after the 
author’s death. Since American authors are frequently protected 
longer in foreign countries than in the United States, the dispar- 
ity in the duration of copyright has provoked consider able re- 
sentment and some proposals for retaliatory legislation. Copy- 
righted works move across national borders faster and more easily 
than virtually any other economic commodity, and with the tech- 
niques now in common use this movement has in many cases be- 
come instantaneous and effortless. The need to conform the dura- 
tion of U.S. copyright to that prevalent throughout the rest of 
the world is increasingly pressing in order to provide certainty 
and simplicity in international business dealings. Even more im- 
portant, a change in the basis of our copyright term would place 
the United States in the forefront of the international copyright 
community. Without this change, the possibility of future United 
States adherence to the Berne Copyright Union would evaporate, 
but with it would come a great and immediate improvement in 
our copyright relations. All of these benefits would accrue directly 
to American and foreign authors alike. 

The need for a longer total term of copyright has been conclusively 
demonstrated. It is true that a major reason for the striking statistical 
increase in life expectancy since 1909 is the reduction in infant mortal- 
ity, but this does not mean that the increase can be discounted. Al- 
though not nearly as great as the total increase in life expectancy, 
there has been a marked increase in longevity, and with medical dis- 
coveries and health programs for the elderly this trend shows every 
indication of continuing. If life expectancy in 1909, which was in the 
neighborhood of 56 years, offered a rough guide to the length of copy- 
right protection, then life expectancy in the 1970’s which is well over 
70 years, should offer a similar guide; the Register’s 1961 Report 
included statistics indicating that something between 70 and 76 years 
was then the average equivalent of life-plus-50 years. A copyright 
should extend beyond the author’s lifetime, and judged by this stand- 
ard the present term of 56 years is too short. 

The arguments as to the benefits of uniformity with foreign laws, 
and the advantages of international comity that would result from 
adoption of a life-plus-50 term, are also highly significant. The system 
has worked well in other countries, and on the whole it would appear 
to make computation of terms considerably simpler and easier. The 
registry of death dates and the system of presumptions established in 
section 302 would solve most of the problems in determining when an 
individual author died. 

No country in the world has provisions on the duration of copyright 
like ours. Virtually every other copyright law in the world bases the 
term of protection for works by natural persons on the life of the 
author, and a substantial majority of these accord protection for 50 
years after the author’s death. This term is required for adherence to 
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the Berne Convention. It is worth noting that the 1965 revision of 
the copyright law of the Federal Republic of Germany adopted a term 
of life plus 70 years. 

A point that has concerned some educational groups arose from the 
possibility that, since a large majority (now about 85 percent) of all 
copyrighted works are not renewed, a life-plus-50 year term would 
tie up a substantial body of material that is probably of no commercial 
interest but that would be more readily available for scholarly use if 
free of copyright restrictions, A statistical study of renewal registra- 
tions made by the Copyright Office in 1966 supports the generaliza- 
tion that most material which is considered to be of continuing or 
potential commercial value is renewed. Of the remainder, a certain 
proportion is of practically no value to anyone, but there are a large 
number of unrenewed works that have scholarly value to historians, 
archivists, and specialists in a variety of fields. This consideration lay 
behind the proposals for retaining the renewal device or for limiting 
the term for unpublished or unregistered works, 

It is true that today’s ephemera represent tomorrow’s social history, 
and that works of scholarly value, which are now falling into the pub- 
lic domain after 29 years, would be protected much longer under the 
bill. Balanced against this are the burdens and expenses of renewals, 
the near impossibility of distinguishing between types of works in 
fixing a statutory term, and the extremely strong case in favor of a 
life-plus-50 system. Moreover, it is important to realize that the bill 
would not restrain scholars from using any work as source material or 
from making “fair use” of it; the restrictions would extend only to 
the unauthorized reproduction or distribution of copies of the work, 
its public performance, or some other use that would actuallv infringe 
the copyright owner’s exclusive rights. The advantages of a basic term 
of copyright enduring for the life of the author and for 50 years after 
the author’s death outweigh any possible disadvantages. 


Basic copyright term 


Under subsection (a) of section 302, a work “created” on or after 
the effective date of the revised statute would be protected by statutory 
copyright “from its creation” and, with exceptions to be noted below, 
“endures for a term consisting of the life of the author and 50 years 
after the author’s death.” 

Under this provision, as a general rule, the life-plus-50 term would 
apply equally to unpublished works, to works published during the 
author’s lifetime, and to works published posthumously. 

The definition of “created” in section 101, which will be discussed 
in more detail in connection with section 302(c) below; makes clear 
that “creation” for this purpose means the first time the work is fixed 
in @ copy or phonorecord; up to that point the work is not “created,” 
and is subject to common law protection, even though it may exist 
in someone’s mind and may have been communicated to others in 
unfixed form. 


Joint works 

Since by definition a “joint work” has two or more authors, a statute 
basing the term of copyright on the life of the author must provide a 
special method of computing the term of “joint works.” Under the 
system in effect in many foreign countries, the term of copyright 1s 
measured from the death of the last survivor of a group of joint 


137 


authors, no matter how many there are. The bill adopts this system 
as the simplest and fairest of the alternatives for dealing with the 
problem. 


Anonymous works, pseudonymous works, and works made for hire 


Computing the term from the author’s death also requires special 
provisions to deal with cases where the authorship is not revealed or 
where the “author” is not an individual. Section 502(c) therefore pro- 
vides a special term for ancnymous works, pseudonymous works, anc 
works made for hire: 75 years from publication or 100 years from 
creation, whichever is shorter. The definitions in section 101 make the 
status of anonymous and pseudonymous works depend cn what. is re- 
vealed on the copies or phonorecords of a work; a work is “anony- 
mous” if “no natural person is identified as author,” and is “pseudony- 
mous” if “the author is identified under a fictitious name.” 

Section 302(c) provides that the 75- and 100-year terms for an 
anonymous or pseudonymous work can be converted to the ordinary 
life-plus-50 term if “the identity of one or more authors * * * is 
revealed” in special records maintained for this purpose in the Copy- 
right Office. The term in such cases would be “based on the life of the 
author or authors whose identity has been revealed.” Instead of 
forcing a user to search through countless Copyright Office records to 
determine if an author’s identity has been revealed, the bill sets up 
a special registry for the purpose, with requirements concerning the 
filing of identifying statements that parallel those of the following 
an (d) with respect to statements of the date of an author’s 

eath. 

The alternative terms established in section 302(c)—-75 years from 
publication or 100 years from creation, whichever expires first—are 
necessary to set a time limit on protection of unpublished material. 
For example, copyright in a work created in 1978 and published in 
1988 would expire in 2063 (75 years from publication). A question 
arises as to when the copyright should expire if the work is never 
published. Both the Constitution and the underlying purposes of the 
bill require the establishment of an alternative term for unpublished 
work and the only practicable basis for this alternative is “creation.” 
Under the bill a work created in 1980 but not published until after 
2005 (or never published) would fall into the public domain in 2080 
(100 years after creation). 

The definition in section 101 provides that “creation” takes place 
when a work “is fixed in a copy or phonorecord for the first time.” Al- 
though the concept of “creation” is inherently lacking in precision, its 
adoption in the bill would, for example, enable a scholar to use an 
unpublished manuscript written anonymously, pseudonymously, or 
for hire, if he determines on the basis of internal or external evidence 
that the manuscript is at least 100 years old. In the case of works writ- 
ten over a period of time or in successive revised versions, the defini- 
tion provides that the portion of the work “that has been fixed at any 
particular time constitutes the work as of that time,” and that, “where 
the work has been prepared in different versions, each version consti- 
tutes a separate work.” Thus. a scholar or other user. in attempting to 
determine whether a particular work is in the public domain, needs 
to look no further than the particular version he wishes to use. 
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_ Although “publication” would no longer play the central role as- 
signed to it under the present law, the concept would still have substan- 
tial significance under provisions throughout the bill, including those 
on Federal preemption and duration. Under the definition in section 
101, a work is “published” if one or more copies or phonorecords em- 
bodying it are distributed to the public—that is, generally to persons 
under no explicit or implicit restrictions with respect to disclosure 
of its contents—without regard to the manner in which the copies or 
phonorecords cuenges hands. The definition clears up the question of 
whether the sale of phonorecords constitutes publication, and it also 
makes plain that any form or dissemination in which a material object 
does not change hands—performances or displays on television, for 
example—is not a publication no matter how many people are exposed 
to the work. On the other hand, the definition also makes clear that, 
when copies or phonorecords are offered to a group of wholesalers, 
broadcasters, motion pictures, etc., publication takes place if the pur- 
pose is “further distribution, public performance, or public display.” 

Although the periods of 75 or 100 years for anonymous and pseu- 
donymous works and works made for hire seem to be longer than the 
equivalent term provided by foreign laws and the Berne Conventions, 
this difference is more apparent than real. In general, the terms in these 
special cases approximate, on the average, the term of the life of the 
author plus 50 years established for other works. The 100-year maxi- 
mum term for unpublished works, although much more limited than 
the perpetual term now available under common law in the United 
States and under statute in some foreign countries, is sufficient to 
guard against unjustified invasions of privacy and to fulfill our obliga- 
tions under the Universal Copyright Convention. 


Records and presumption as to author's death 


Subsections (d) and (e) of section 302 together furnish an answer 
to the practical problems of how to discover the death dates of obscure 
or unknown authors. Subsection (d) provides a procedure for record- 
ing statements that an author died, or that he was still living, on a 
particular date, and also requires the Register of Copyrights to main- 
tain obituary records on a current basis. Under subsection (e) anyone 
who, after a specified period, obtains certification from the Copyright 
Office that its records show nothing to indicate that the author is liv- 
ing or died less than 50 years before, is entitled to rely upon a presump- 
tion that the author has been dead for more than 50 years. The period 
specified in subsection (e)—-75 years from publication or 100 years 
from creation—is purposely uniform with the special term provided 
in subsection (c). 


Section 303. Preexistina Worxs Unper Common Law Protection 


Theoretically, at least, the legal impact of section 303 would be far 
reaching. Under it, every “original work of authorship” fixed in 
tangible form that is in existence would be given statutory copyright 
protection as long as the work is not in the public domain in this 
country. The vast majority of these works consist of private material 
that no one is interested in protecting or infringing, but section 303 
would still have practical effects fo~ 2 prodigious body of material al- 
ready in existence. 
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Looked at another way, however, section 303 would have a genuinely 
restrictive effect. Its basic purpose is to substitute statutory for com- 
mon law copyright for everything now protected at common law, and 
to substitute reasonable time limits for the perpetual protection now 
available. In general, the substituted time limits are those applicable 
to works created after the effective date of the law; for example, an 
unpublished work written in 1945 whose author dies in 1980 would be 
protected under the statute from the effective date through 2030 (50 
years after the author’s death). 

A special problem under this provision is what to do with works 
whose ordinary statutory terms will have expired or will be nearing 
expiration on the effective date. The committee believes that a pro- 
vision taking away subsisting common law rights and substituting 
statutory rights for a reasonable period is fully in harmony with the 
constitutional requirements of due process, but it is necessary to fix 
a “reasonable period” for this purpose. Section 303 provides that under 
no circumstances would copyright protection expire before December 
31, 2002, and also attempts to encourage publication by providing 25 
vears more protection (through 2027) if the work were published be- 
fore the end of 2002. 


Section 304. Duration or Sunsistina CopyRiqHTs 


The arguments in favor of lengthening the duration of copyright 
apply to subsisting as well as future copyrights. The bill’s basic ap- 
proach is to increase the present 56-year term to 75 years in the case of 
copyrights subsisting in both their first and their renewal terms. 


Copyrights in their first term 

Subsection (a) of section 304 reenacts and preserves the renewal pro- 
vision, now in section 24 of the statute, for all of the works presently 
in their first 28-year term. A great many of the present expectancies 
in these cases are the subject of existing contracts, and it would be un- 
fair'and immensely confusing to cut off or alter these interests. Re- 
newal registration will be required during the 28th year of the copy- 
ee but the length of the renewal term will be increased from 28 to 
47 years. 

Although the bill preserves the language of the present renewal 
provision without any change in substance, the Committee intends that 
the reference to a “posthumous work” in this section has the mean- 
ing given to it in Bartok v. Boosey & Hawkes, Inc., 523 F. 2d 941 (2d 
Cir. 1975)—one as to which no copyright assignment or other contract 
for exploitation of the work has occurred during an author’s lifetime, 
rather than one which is simply first published after the author’s death. 


Copyrights in their renewal term 

Renewed copyrights that are subsisting in their second term at 
any time during the period between December 31, 1976, and Decem- 
ber 31, 1977, inclusive, would be extended under section 304(b) to 
run for a total of 75 years. This provision would add another 19 years 
to the duration of any renewed copyright whose second term started 
during the 28 years immediately preceding the effective date of the 
act (January 1, 1978). In addition, it would extend by varying lesser 
amounts the duration of nenewal copyrights already extended under 
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Public Laws 87-668, 89-142, 90-416, 91-147, 91-555, 92-170, 92-566, 
and 93-578, all of which would otherwise expire on December 31, 
1976. The subsection would also extend the duration of renewal copy- 
rights whose second 28-year term is scheduled to expire during 1977. 
In none of these cases, however, would the total terms of copyright 
for the work be longer than 75 years. . 

Subsection (b) also covers the oe situation of a subsisting first- 
term copy pet that becomes eligible for renewal registration during 
the year before the act comes into effect. If a renewal registration 1s 
not made before the effective date, the case is governed by the pro- 
visions of section 304(a). If a renewal registration is made during the 
year before the new law takes effect, however, the copyright would be 
treated as if it were already subsisting in its second term and would 
be ees to the full period of 75 years without the need for further 
renewal. 


Termination of grants covering extended term 

An issue underlying the 19-year extension of renewal terms under 
both subsections (a) and (b) of section 304 is whether, in a case where 
their rights have alread n transferred, the author or the depend- 
ents of the author should be given a chance to benefit from the extended 
term. The arguments for granting rights of termination are even more 
persuasive under section 304 than they are under section 203; the 
extended term represents a completely new property right, and there 
are strong reasons for giving the author, who is the fundamental 
beneficiary of copyright under the Constitution, an opportunity to 
share in it. 

Subsection (c) of section 304 is a close but not exact counterpart 
of section 203. In the case of either a first-term or renewal copyright 
already subsisting when the new statute becomes effective, any grant 
of rights covering the renewal copyright in the work, executed before 
the effective date, may be terminated under conditions and limitations 
similar to those provided in section 203. Except for transfers and 
licenses covering renewal copyrights already extended under Public 
Laws 87-668, 89-142, 90-141, 90-416, 91-147, 91-555, 92-170, 92-566, 
and 93-573, which would become subject to termination immediately 
eee the coming into effect of the revised law, the 5-year period during 
which termination could be made effective would start 56 years after 
copyright was originally secured. 

The bill distinguishes between the persons who can terminate a 
grant under section 203 and those entitled to terminate a grant cover- 
ing an extended term under section 304. Instead of being limited to 
transfers and licenses executed by the author, the right of termination 
under section 304(c) also extends to grants executed by those bene- 
ficiaries of the author who can claim renewal under the present law: 
his or her widow or widower, children, executors, or next of kin. 

There is good reason for this difference. Under section 203, an 
author’s widow or widower and children are given rights of termi- 
nation if the author is dead, but these rights apply only to grants by 
the author, and any effort by a widow, widower, or child to transfer 
contingent future mterests under a termination would be ineffective. 
In contrast, under the present renewal provisions, any statutory bene- 
ficiary of the author can make a valid transfer cr license of future 
renewal rights, which is completely binding if the author is dead and 
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the person who executed the grant turns out to be the proper renewal 
claimant. Because of this, a great many contingent transfers of future 
renewal rights have been obtained from widows, widowers, children, 
and next of kin, and a substantial number of these will be binding. 
After the present 28-year renewal period has ended, a statutory bene- 
ficiary who has signed a disadvantageous grant of this sort should 
have the opportunity to reclaim the extended term. 

As explained above in connection with section 203, the bill adopts 
the principle that, where a transfer or license by the author is in- 
volved, termination may be effected by a per stirpes majority of those 
entitled to terminate, and this principle also applies to the ownership 
of rights under a termination and to the making of further grants of 
reverted rights. In general, this principle has ales been adopted with 
respect to the termination of rights under an extended renewal copy- 
right in section 304, but with several differences made necessary by 
the differences between the legal status of transfers and licenses made 
after the effective date of the new law (governed by section 203) and 
that of grants of renewal rights made earlier and governed by section 
804(c). The following are the most important distinctions between the 
termination rights under the two sections: 

1. Joint authorship—Under section 304, a grant of renewal rights 
executed by joint authors during the first term of copyright would be 
effective only as to those who were living at the time of renewal ; where 
any of them are dead, their statutory beneficiaries are entitled to claim 
the renewal independently as a new estate. It would therefore be inap- 
propriate to impose a requirement of majority action with respect to 
transfers executed by two or more joint authors. 

2. Grants not executed by author—Section 304(c) adopts the ma- 
jority principle underlying the amendments of section 203 with re- 
spect to the termination rights of a dead author’s widow or widower 
and children. There is much less reason, as a matter of policy, to apply 
this principle in the case of transfers and licenses of renewal rights 
executed under the present law by the author’s widow, widower, chil- 
dren, executors, or next of kin, and the practical arguments against do- 
ing so are conciusive. It is not clear how the shares of a class of re- 
newal beneficiaries are to be divided under the existing law, and great- 
er difficulties would be presented if any attempt were made to apply 
the majority principle to further beneficiaries in cases where one or 
more of the renewal beneficiaries are dead. Therefore, where the grant 
was executed by a person or persons other than the author, termination 
can be effected only by the unanimous action of the survivors of those 
who executed it. 

3. Further grants.—The reason against adopting a principle of ma- 
jority action with respect to the right to terminate grants by joint 
authors and grants not executed by the author apply equally with re- 
spect to the right to make further grants under section 304(c). The 
requirement for majority action in clause (6)(C) is therefore con- 
fined to cases where the rights under a grant by the author have re- 
verted to his or her widow or widower, or children, or both. Where the 
extended term reverts to joint authors or to a class of renewal benefi- 
ciaries who have joined in executing a grant, their rights would be 
governed by the general rules of tenancy in common; each coowner 
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would have an independent right to sell his share, or to use or license 
the work subject to an accounting. 

Nothing contained in this section or elsewhere in this legislation is 
intended to extend the duration of any license, transfer, or assignment 
made for a period of less than fifty-six years. If, for example, an agree- 
ment provides an earlier termination date or lesser duration, or if it 
allows the author the right of cancelling or terminating the agreement 
under certain circumstances, the duration is governed by the agree- 
ment. Likewise, nothing in this section or legislation is intended to 
change the existing state of the law of contracts concerning the cir- 
cumstances in which an author may terminate a license, transfer or as- 
signment. 

Section 304(c) (6) (E) provides that, unless and until termination is 
effected under this section, the grant, “if it does not provide other- 
wise,” continues for the term of copyright. This section means that, if 
the agreement does not contain provisions specifying its term or dura- 
tion, and the author has not terminated the agreement under this sec- 
tion, the agreement continues for the term of the copyright, subject to 
any right of termination under circumstances which may be specified 
therein. If, however, an agreement does contain provisions governing 
its duration—for example, a term of sixty years—and the author has 
not exercised his or her right of termination under the statute, the 
agreement will continue according to its terms—in this example, for 
only sixty years. The quoted language is not to be construed as requir- 
ing agreements to reserve the right of termination. 


Srerion 805. Year Enp Exprration or TEerMs 


Under section 305, which has its counterpart in the laws of most 
foreign countries, the term of copyright protection for a work extends 
through December 31 of the year in which the term would otherwise 
have expired. This will make the duration of copyright much easier to 
compute, since it will be enough to determine the year, rather than the 
exact date, of the event from which the term is based. 

Sction 305 applies only to “terms of copyright provided by sections 
302 through 304,” which are the sections dealing with duration of 
copyri ht. It therefore has no effect on the other time periods specified 
in the bill; and, since they do not involve “terms of copyright,” the 
periods provided in section 304(c) with respect to termination of 
grants are not affected by section 305. 

The terminal date section would change the duration of subsisting 
copyrights under section 304 by extending the total terms of protec- 
tion under subsections (a) and (b) to the end of the 75th year from 
the date copyright was secured. A copyright subsisting in its first 
term on the effective date of the act would run through December 31 
of the 28th year and would then expire unless renewed. Since all copy- 
right terms under the bill expire on December 31, and since section 304 
(a) requires that renewal be made “within one year prior to the expi- 
ration of the original term of copyright,” the period for renewal regis- 
tration in all cases will run from December 31 through December 31. 

A special situation arises with respect to subsisting copyrights 
whose first 28-year term expires during the first year after the act 
comes into effect. As already explained in connection with section 304 
(b), if a renewal registration for a copyright of this sort is made be- 
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fore the effective date, the total term is extended to 75 years without 
the need for a further renewal registration. But, if renewal has not 
yet been made when the act becomes effective, the period for renewal 
registration may in some cases be extended. If, as the bill provides, the 
act becomes effective on January 1, 1978, a copyright that was origi- 
nally secured on September 1, 1950, could have been renewed by virtue 
of the present statute between September 1, 1977, and December 31, 
1977; if not, it can still be renewed under section 304(a) of the new 
act between January 1, 1978, and December 31, 1978. 


Secrion 401. Norice on VisuaLLy-PERCEPTIBLE COPIES 


A requirement that the public be given formal notice of every work 
in which copyright is claimed was a part of the first U.S. copyright 
statute enacted in 1790, and since 1802 our copyright laws have always 
provided that the published copies of copyrighted works must bear a 
specified notice as a condition of protection. Under the present law 
the copyright notice serves four principal functions: 

(1) It has the effect of placing in the public domain a substan- 
tial body of published material that no one is interested in 
copyrighting; 

(2) It intortis the public as to whether a particular work is 
copyrighted ; 

(3) It identifies the copyright owner; and 

(4) It shows the date of publication. 

Ranged against these values of a notice requirement are its burdens 
and unfairness to copyright owners. One of the strongest. arguments 
for revision of the present statute has been the need to avoid the arbi- 
ay and unjust forfeitures now resulting from unintentional or rela- 
tively unimportant omissions or errors in the copyright notice. It has 
been contended that the disadvantages of the notice requirement out- 
weigh its values and that it should therefore be eliminated or sub- 
stantially liberalized. 

The fundamental principle underlying the notice provisions of the 
bill is that the copyright notice has rea! values which should be pre- 
served, and that this should be done by inducing use of notice without 
causing outright forfeiture for errors or omissions. Subject to certain 
safeguards for innocent infringers, protection would not. be Jost by 
the complete omission of copyright notice from large numbers of 
copies or from a whole edition, if registration for the work is made 
before or within 5 years after publication. Errors in the name or 
date in the notice could be corrected without forfeiture of copyright. 

Sections 401 and 402 set out the basic notice requirements of the 
bill, the former dealing with “copies from which the work can be 
visually perceived,” and the latter covering “phonorecords” of a 
“sound recording.” The notice requirements established by these 
parallel provisions apply only when copies or phonorecords of the 
work are “publicly distributed.” No copyright notice would be re- 
quired in connection with the public display of a copy by any means, 
including projectors, television, or cathode ray tubes connected with 
information storage and retrieval systems, or in connection with the 
public performance of a work by means of copies or phonorecords, 
whether in the presence of an audience or through television, radio, 
computer transmission, or any other process. 
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It should be noted that, under the definition of “publication” in 
section 101, there would no longer be any basis for holding, as a few 
court decisions have done in the past, that the public display of a 
work of art under some conditions (e.g., without restriction against 
its reproduction) would constitute publication of the work. And, as 
indicated above, the public display of a work of art would not require 
that a copyright notice be placed on the copy displayed. 

Subsections (a) of both section 401 and section 402 require that 
a notice be used whenever the work “is published in the United States 
or elsewhere by authority of the copyright owner.” The phrase “or 
elsewhere,” which does not appear in the present law, makes the 
notice redaieueute applicable to copies or phonorecords distributed 
to the public anywhere in the world, regardless of where and when 
the work was first published. The values of notice are fully applicable 
to foreign editions of works copyright.d in the United States, espe- 
cially with the increased flow of intellectual materials across national 
boundaries, and the gains in the use of notice on editions published 
abroad under the Universal Copyright Convention should not be 
wiped out. The consequences of omissions or mistakes with respect 
to the notice are far less serious under the bill than under the present 
law, and section 405(a) makes doubly clear that a copyright owner 
may guard himself against errors or omissions by others if he makes 
ue of the prescribed notice an express condition of his publishing 
icenses. 

Subsection (b) of section 401, which sets out the form of notice to 
appear on visually-perceptible copies, retains the basic elements of the 
notice under the present law: the word “Copyright”, the abbreviation 
“Copr.”, or the symbol “©”; the year of first publication; and the 
name of the copyright owner. The year of publication, which is still 
significant in computing the term and determining the status of a 
work, is required for all categories of copyrightable works. Clause (2) 
of subsection (b) makes clear that, in the case of a derivative work or 
compilation, it is not necessary to list the dates of publication of all 
prexising material incorporated in the work; however, as noted 

elow in connection with section 409, the application for registration 
covering a compilation or derivative work must identify “any preexist- 
ing work or works that it is based on or incorporates.” Clause (3) 
establishes that a recognizable abbreviation or a generally known 
alternative designation may be used instead of the full name of the 
copyright owner. 

By providing simply that the notice “shall be affixed to the copies in 
such manner and location as to give reasonable notice of the claim of 
copyright,” subsection (c) follows the flexible approach of the Uni- 
versal Copyright Convention. The further provision empowering the 
Register of Copyrights to set forth in regulations a list of exaniples of 
“specific methods of affixation and positions of the notice on various 
types of works that will satisfy this requirement” will offer substan- 
tial guidance and avoid a good deal of uncertainty. A notice placed or 
affixed in accordance with the regulations would clearly meet the re- 
quirements but, since the Register’s specifications are not to “be con- 
sidered exhaustive,” a notice placed or affixed in some other way might 
also comply with the law if it were found to “give reasonable notice” 
of the copyright claim. 
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Section 402. Nortce on PHONORECORDS OF SouND ReEcorpINGs 


A special notice requirement, applicable only to the subject matter of 
sound recordings, is established by section 402. Since the bill protects 
sound recordings as separate works, independent of protection for any 
literary or musical works embodied in them, there would be a likeli- 
hood of confusion if the same notice requirements applied to sound 
recordings and to the works they incorporate. Like the present law, 
therefore, section 402 thus sets forth requirements for a notice to 
appear on the “phonorecords” of “sound recordings” that are different 
from the notice requirements established by section 401 for the “copies” 
of all other types of copyrightable works. Since “phonorecords” are 
not “conies,” there is no need to place a section 401 notice on “phono- 
records” to protect the literary or musical works embodied in the 
records, 

In general, the form of the notice specified by section 402(b) consists 
of the symbol “@®”; the year of first publication of the sound record- 
ing; and the name of the copyright owner or an admissible variant. 
Where the record producer’s name appears on the record label, album, 
sleeve, jacket, or other container, it will be considered a part of the 
notice if no other name appears in conjunction with it. Under subsec- 
tion (e), the notice for a copyrighted sound recording may be affixed 
to the surface, label, or container of the phonorecord “in such manner 
and location as to give reasonable notice of the claim of copyright.” 

There are at least three reasons for prescribing use of the symbol 
“@®” rather than “@” in the notice to appear on phonorecords of 
sound recordings. Aside from the need to avoid confusion between 
claims to copyright in the sound recording and in the musical or lit- 
erary work embodied in it, there is also a necessity for distinguishing 
between copyright claims in the sound recording and in the printed 
text or art work appearing on the record label, album cover, liner notes, 
et cetera. The symbol “@®” has also been adopted as the international 
svmbol for the protection of sound recordings by the “Phonograms 
Convention” (the Convention for the Protection of Producers of 
Phonograms Against Unauthorized Duplication of Their Phono- 
grams, done at Geneva October 29, 1971), to which the United States 
is a party. 


Section 403. Notice ror Pusrications Incorporatine Unirep States 
Works 


Section 403 is aimed at a publishing practice that, while technically 
justified under the present law, has been the object of considerable 
criticism. In cases where a Government work is published or repub- 
lished commerciallv, it has frequently been the practice to add some 
“new matter” in the form of an introduction, editing, illustrations, 
etc., and to include a general copyright notice in the name of the com- 
mercial publisher. This in no way suggests to the public that the bulk 
of the work is uncopvrightable and therefore free for use. 

To make the notice meaningful rather than misleading, section 
403 requires that, when the copies or phonorecords consist “preponder- 
antly of one or more works of the United States Government,” the 
copyright notice (if any) identify those parts of the work in which 
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copyright is claimed. A failure to meet this requirement would be 
treated as an omission of the notice, subject to the provisions of 
section 405. 


Section 404. Nortce ror CONTRIBUTIONS TO COLLECTIVE WORKS 


In conjunction with the provisions of section 201(c), section 404 
deals with a troublesome problem under the present Jaw: the notice 
requirements applicable to contributions published in periodicals and 
other collective works, The basic approach of the section is threefold: 

(1) To permit but not require a separate contribution to bear 
its own notice; 

(2) To make a single notice, covering the collective work as 
a whole, sufficient to satisfy the notice requirement for the separate 
contributions it contains, even if they have been previously 
published or their ownership is different; and 

(3) To protect the interests of an innocent infringer of copy- 
right in a contribution that does not bear its own notice, who 
has dealt in good faith with the person named in the notice cover- 
ing the collective work as a whole. 

As a general rule, under this section, the rights in an individual 

contribution to a collective work would not be affected by the lack of 
a separate copyright notice, as long as the collective work as a whole 
bears a notice. One exception to this rule would apply to “advertise- 
ments inserted on behalf of persons other than the owner of copyright 
in the collective work.” Collective works, notably newspapers and 
magazines, are major advertising media, and it is common for the 
same advertisement to be published in a number of different periodi- 
cals. The general copyright notice in a particular issue would not 
ordinarily protect the advertisements inserted in it, and relatively 
little advertising matter today is published with a separate copyright 
notice. The exception in section 404(a), under which separate notices 
would be poured for most advertisements published in collective 
works, would impose no undue burdens on copyright owners and is 
justified by the special circumstances. 
_ Under section 404(b) a separate contribution that does not bear 
its own notice, and that is published in a collective work with a 
general notice containing the name of someone other than the copy- 
right owner of the contribution, is treated as if it has been published 
with the wrong name in the notice. The case is governed by section 
406(a), which means that an innocent infringer who in good faith 
took a license from the person named in the general notice would be 
shielded from liability to some extent. 


Section 405. Omission or Corrricut Notice 


Effect of omission on copyright protection 

The provisions of section 405(a) make clear that the notice require- 
ments of section 401, 402, and 403 are not absolute and that, unliké 
the law now in effect, the outright omission of a copyright notice does 
not automatically forfeit protection and throw the work into the 
public domain. This not only represents a major change in the theoret- 
ical framework of American copyright law, but it also seems certain 
to have immediate practical consequences in a great many individual 
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cases. Under the proposed law a work published without any copy- 
right notice will still be subject to statutory protection for at least 
5 years, whether the omission was partial or total, unintentional 
or deliberate. . 

Under the general scheme of the bill, statutory copyright protec- 
tion is secured automatically when a work is created, and is not lost 
when the work is published, even if the copyright notice is omitted 
entirely. Subsection (a) of section 405 provides that omission of 
notice, whether intentional or unintentional, does not invalidate the 
copright if either of two conditions is met: . 

(1) if “no more than a rae small number” of copies or 
phonorecords have been publicly distributed without notice; or 

(2) if registration for the work has already been made, or is 
made within 5 years after the publication without notice, and a 
reasonable effort is made to add notice to copies or phonorecords 
publicly distributed in the United States after the omission is 
discovered. 

Thus, if notice is omitted from more than a “relatively small num- 
ber” of copies or phonorecords, copyright is not lost immediately, but 
the work will go into the public domain if no effort is made to correct 
the error or if the work is not registered within 5 years. 

Section 405(a) takes a middle-ground approach in an effort to en- 
courage use of a copyright notice without causing unfair and un- 
justifiable forfeitures on technical grounds. Clause (1) provides that, 
as long as the omission is from “no more than a relatively small num- 
ber of copies or phonorecords,” there is no effect upon the copyright 
owner’s rights except in the case of an innocent infringement covered 
by section 405(b) ; there is no need for registration or for efforts to 
correct the error if this clause is applicable. The phrase “relatively 
small number” is intended to be less restrictive than the phrase “a par- 
itcularly copy or copies” now in section 21 of the present law. 

Under clause (2) of subsection (a), the first condition for curing an 
omission from a larger number of copies is that registration be made 
before the end of 5 years from the defective publication. This registra- 
tion may have been made before the omission took place or before the 
work had been published in any form and, since the reasons for the 
omission have no bearing on the validity of copyright, there would be 
no need for the application to refer to them. Some time limit for regis- 
tration is essential and the 5-year period is reasonable and consistent 
with the period provided in section 410(c). 

The second condition established by clause (2) is that the copyright 
owner make a “reasonable effort,” after discovering the error, to add 
the notice to copies or phonorecords distributed thereafter. This condi- 
tion is specifically limited to copies or phonorecords publicly distrib- 
uted in the United States, since it would be burdensome and imprac- 
tical to require an American copyright owner to police the activities of 
foreign licensees in this situation. 

The basic notice requirements set forth in sections 401 (a) and 402(a) 
are limited to cases where a work is published “by authority of the 
copyright owner” and, in prescribing the effect of omission of notice, 
section 405(a) refers only to omission “from copies or phonorecords 
publicly distributed by authority of the copyright owner.” The inten- 
tion behind this language is that, where the copyright owner author- 
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ized publication of the work, the notice requirements would not be met 
if copies or phonorecords are publicly distributed without a notice, 
even if he expected a notice to be used. However, if the copyright owner 
authorized publication only on the express condition that all copies or 
phonorecords bear a prescribed notice, the provisions of section 401 or 
402 and of section 405 would not apply since the publication itself 
would not be authorized. This principle is stated directly in section 
405 (a) (3). 

Effect of omission on innocent infringers 

In addition to the possibility that copyright. protection will be for- 
feited under section 405(a) (2) if the notice is omitted, a second major 
inducement to use of the notice is found in subsection (b) of section 
405. That provision, which limits the rights of a copyright owner 
against innocent infringers under certain circumstances, would be ap- 
P icable whether the notice has been omitted from a large number or 

rom a “relatively small number” of copies. The general postulates 
underlying the provision are that a person acting in good faith and 
with no reason to think otherwise should ordinarily be able to assume 
that a work is in the public domain if there is no notice on an author- 
ized copy or phonorecord and that, if he relies on this assumption, he 
should be shielded from unreasonable liability. 

Under section 405(b) an innocent infringer who acts “in reliance 
upon an authorized copy or phonorecord from which the copyright 
notice has been omitted”, and who proves that he was misled by the 
omission, is shielded from liability for actual or statutorv damages 
with resnect to “any infringing acts committed before receiving actual 
notice” of registration. Thus, where the infringement is uw... 5 
before actual notice has been served—as would be the usual case with 
respect to relatively minor infringements by teachers, librarians, jour- 
nalists, and the like—liability, if any, would be limited to the profits 
the infringer realized from the act of infringement. On the other hand, 
where the infringing enterprise is one running over a period of time, 
the copy mgue os, ue. woulu ve able to seek an injunction against con- 
tinuation of the infringement, and to obtain full monetary recovery 
for all infringing acts committed after he had served notice of regis- 
tration. Persons who undertake major enterprises of this sort should 
check the Copyright Office registration records before starting, even 
where copies have been published without notice. 

The purpose of the second sentence of subsection (b) is to give the 
courts broad discretion to balance the equities within the framework of 
section 405. Where an infringer made profits from infringing acts 
committed innocently before receiving notice from the copyright 
owner, the court. may allow or withhold their recovery in light of the 
circumstances, The court may enjoin an infringement or may permit 
its continuation on condition that the copyright owner be paid a rea- 
sonable license fee. 


Removal of notice by others 

Subsection (c) of section 405 involves the situation arising when, 
following an authorized publication with notice, someone further down 
the chain of commerce removes, destroys, or obliterates the notice. The 
courts dealing with this problem under the present law, especially in 
connection with copyright notices on the selvage of textile fabrics, have 
generally upheld the validity of a notice that was securely attached to 
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the copies when they left the control of the copyright owner, even 
though removal of the notice at some later stage was likely. This con- 
clusion is incorporated in subsection (c). 


Section 406. Error Wiru Reseect To NAME or Dare In Notice 


In addition to cases where notice has been omitted entirely, it is 
common under the present law for a copyright notice to be fatall 
defective because the name or date has been omitted or wrongly stated. 
Section 406 is intended to avoid technical forfeitures in these cases, 
while at the same time inducing use of the correct name and date and 
protecting users who rely on erroneous information. 


Error in name 

Section 406(a) begins with a statement that the use of the wrong 
name in the notice will not affect the validity or ownership of the copy 
right, and then deals with situations where someone acting innocently 
and in good faith infringes a copyright by relying on a purported 
transfer or license from the person erroneously named in the notice. 
In such a case the innocent infringer is given a complete defense unless 
a search of the Copyright Office records would have shown that the 
owner was someone other than the person named in the notice. Use of 
the wrong name in the notice is no defense if, at the time infringement 
was begun, registration had been made in the name of the true owner, 
or if “a document executed by the person named in the notice and 
showing the ownership of the copyright had been recorded.” 

The situation dealt with in section 406(a) presupposes a contractual 
relation between the copyright owner and the person named in the 
notice. The copies or phonorecords bearing the defective notice have 
been “distributed by authority of the copyright owner” and, unless the 
publication can be considered unauthorized because of breach of an 
express condition in the contract or other reasons, the owner must be 
presumed to have acquiesced in the use of the wrong name. If the per- 
son named in the notice grants a license for use of the work in good 
faith or under a misapprehension, that person should not be liable as 
a copyright infringer, but the last sentence of section 406(a) would 
make the person named in the notice liable to account to the copyright 
owner for “all receipts, from transfers or licenses purportedly made 
under the copyright” by that person. 


Error in date 

The familiar problems of antedated and postdated notices are 
dealt with in subsection (b) of section 406. In the case of an antedated 
notice, where the year in the notice is earlier than the year of first 
publication, the bill adopts the established judicial principle that any 
statutory term measured from the year of publication will be computed 
from the year given in the notice. This provision would apply not only 
to the copyright terms of anonymous works, pseudonymous works, and 
works made for hire under section 302(c), but also to the presumptive 
periods set forth in section 302(e). 

As for postdated notices, subsection (b) provides that, where the 
year in the notice is more than one year later than the year of first 
publication the case is treated as if the notice had been omitted and is 
governed by section 405. Notices postdated by one year are quite com- 
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mon works published near the end of a year, and it would be unnec- 
essarily strict to equate cases of that sort with works published with- 
out notice of any sort. 


Omission of name or date 

Section 406(c) provides that, if the copies or phonorecords “contain 
no name or no date that could reasonably be considered a part of the 
notice,” the result is the same as if the notice had been omitted entirely, 
and section 405 controls. Unlike the present law, the bill contains no 
provision requiring the elements of the copyright notice to “accom- 
pany” each other, and under section 406(c) a name or date that could 
reasonably be read with the other elements may satisfy the require- 
ments even if somewhat separated from them. Direct contiguity or jux- 
taposition of the elements is no longer necessary; but if the elements 
are too widely separated for their relation to be apparent, or if uncer- 
tainty is created by the presence of other names or dates, the cause 
would have to be treated as if the name or date, and hence the notice 
itself had been omitted altogether. 


Secrion 407. Deposit FoR THE LIBRARY OF CONGRESS 


The provisions of section 407 through all of the bill mark another 
departure from the present law. Under the 1909 statute, deposit of 
copies for the collections of the Library of Congress and deposit of 
copies for purposes of copyright registration have been treated as the 
same thing. The bill’s basic ainraach is to regard deposit and registra- 
tion as separate though closely related : deposit of copies of phonorec- 
ords for the Library of Congress is mandatory, but exceptions can be 
made for material the Library neither needs nor wants; copyright reg- 
istration is not generally mandatory, but is a condition of certain rem- 
edies for copyright infringement. Deposit for the Library of Congress 
can be, and in the bulk of cases undoubtedly will be, combined with 
copyright registration. 

The basic requirement of the deposit provision, section 407, is that 
within 3 months after a work has been published with notice of copy- 
right in the United States, the “owner of copyright or of the exclusive 
right of publication” must deposit two copies or phonorecords of the 
work in the Copyright Office. The Register of Copyrights is author- 
ized to exempt any category of material from the deposit require- 
ments. Where the category is not exempted and deposit is not made, 
a Register may demand it; failure to comply would be penalized by 
a fine. 

Under the present law deposits for the Library of Congress must 
be combined with copyright registration, and failure to comply with 
a formal demand for deposit and registration results in complete loss 
of copyright. Under section 407 of the bill, the deposit requirements 
can be satisfied without ever making registration, and subsection (a) 
makes clear that deposit “is not a condition of copyright protection.” 
A realistic fine, coupled with the increased inducements for voluntary 
registration and deposit under other sections of the bill, seems likely to 
produce a more effective deposit system than the present one. The bill’s 
approach, will also avoid the danger that, under a divisible copyright, 
one copyright owner’s rights could be destroyed by another owner’s 
failure to deposit. 
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Although the basic deposit requirements are limited to works “pub- 
lished with notice of copyright in the United States,” they would be- 
‘come applicable as soon as a work first published abroad 1s published 
in this country through the distribution of copies or phonorecords that 
are either imported or are part of an American edition. With respect 
to all types of works other than sound recordings, the basic obliga- 
tion is to deposit “two complete copies of the best edition”; the term 
best edition,” as defined in section 101, makes clear that the Library of 
Congress is entitled to receive copies of phonorecords from the edition 
it believes best suits its needs regardless of the quantiy or quality of 
other U.S. editions that may also have been published before the time 
of deposit. Once the deposit requirements for a particular work have 
been satisfied under section 407, however, the Library cannot claim de- 
posit of future editions unless they represent newly copyrightable 
ws urder section 103. 

The deposit requirement for sound recordings includes “two com- 
plete phonorecords of the best edition” and any other visually-per- 
ceptible material published with the phonorecords. The reference here 
is to the text or pictorial matter appearing on record sleeves and 
album covers or embodied in separate leaflets or booklets included in 
a sleeve, album, or other container. The required deposit in the case 
of a sound recording would extend to the entire “package” and not 
just to the disk, tape, or other phonorecord included as part of it. 

Deposits under section 407, although made in the Copyright Office, 
are “for the use or disposition of the Library of Congress.” Thus, the 
fundamental criteria governing regulations issued under section 407 
(c), which allows exemptions from the deposit requirements for cer- 
tain categories of works, would be the needs and wants of the Library. 
The purpose of this provision is to make the deposit requirements as 
flexible as possible, so that there will be no obligation to make denosits 
where it serves no purpose, so that only one copy or phonorecord may 
be deposited where two are not needed, and so that reasonable adjust- 
ments can be made to meet practical needs in special cases. The regu- 
lations, in establishing special categories for these purposes, would 
necessarily balance the value of the copies or phonorecords to the col- 
lections of the Library of Congress against the burdens and costs to 
the copyright owner of providing them. 

The Committee adopted an amendment to subsection (c) of section 
407, aimed at meeting the concerns expressed by representatives of 
various artists’ groups concerning the deposit of expensive art works 
and graphics published in limited editions. Under the present law, 
optional deposit of photographs is permitted for various classes of 
works, but not for fine prints, and this has resulted in many artists 
choosing to forfeit copyright protection rather than bear the expense 
of depositing “two copies of the best edition.” To avoid this unfair 
result, the last sentence of subsection (c) would reauire the Register 
to issue regulations under which such works would either be exempted 
entirely from the mandatory deposit or would be subject to an appro- 
priate alternative form of deposit. 

If, within three months after the Register of Copyright has made a 
formal demand for deposit in accordance with section 407(c), the 
person on whom the demand was made has not complied, that person 
becomes liable to a fine up to $250 for each work, plus the “total retail 
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rice of the copies or phonorecords demanded.” Tf no retail price has 
ae fixed, clause (2) of subection (d) establishes the additional 
amount as “the reasonable cost to the Library of Congress of acquir- 
ing them.” Thus, where the copies or phonorecords are not available 
for sale through normal trade channels—as would be true of many mo- 
tion picture films, video tapes, and computer tapes, for example—the 
item of cost to be included in the fine would be equal to the basic ex- 
pense of duplicating the copies or phonorecords plus a reasonable 
amount representing what it would have cost the Library to obtain 
ae under its normal acquisitions procedures, if they had been avail- 
able. 

There have been cases under the present law in which the mandatory 
deposit provisions have been deliberately and repeatedly ignored, pre- 
sumably on the assumption that the Library is unlikely to enforce 
them. In addition to the penalties provided in the current bill, the last 
clause of subsection (d) would add a fine of $2,500 for willful or re- 
peated failure or refusal to deposit upon demand. 

The Committee also amended section 407 by adding a new subsec- 
tion (e), with conforming amendments of sections 407(a) and 408 
(b). These amendments are intended to peu a basis for the Li- 
brary of Congress to acquire, as a part of the copyright deposit system, 
copies or recordings of non-syndicated radio and television programs, 
without imposing any hardships on broadcasters. Under subsection 
(e) the Library is authorized to tape programs off the air in all cases 
and may “demand” that the broadcaster supply the Library with a 
copy or phonorecord of a particular program. However, this “demand” 
authority is extremely limited: (1) The broadcaster is not required 
to retain any recording of a program after it has been transmitted un- 
less a demand has already been received; (2) the demand would cover 
only a particular program; “blanket” demands would not be permit- 
ted; (8) the broadcaster would have the option of supplying the de- 
mand by gift, by loan for purposes of reproduciton, or by sale at cost; 
and (4) the penalty for willful failure or refusal to comply with a 
demand is limited to the cost of reproducing and supplying the copy 
or phonorecord in question. 


Section 408. Copyright REGISTRATION IN GENERAL 


Permissive registration 

Under section 408(a), registration of a claim to copyright in any 
work, whether published or unpublished, can be made voluntarily by 
“the owner of copyright or of any exclusive right in the work” at any 
time during the copyright term. The claim may be registered in the 
Copyright Office by depositing the copies, phonorecords, or other ma- 
terial specified by subsection (b) and (c), together with an applica- 
tion and fee. Except where, under section 405(a), registration is made 
to preserve a copyright that would otherwise be invalidated because of 
omission of the notice, registration is not a condition of copyright 
protection. 


Deposit for purpose of copyright registration 


In general, and subject to various exceptions, the material to be 
deposited for copyright registration consists of one complete copy or 
phonorecord of an unpublished work, and two complete copies or 
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phonorecords of the best edition in the case of a published work. Sec- 
tion 408(b) provides special deposit requirements in the case of a work 
first published abroad (“one complete copy or phonorecord as so pub- 
lished”) and in the case of a contribution to a collective work (“one 
complete copy or phonorecord of the best edition of the collective 
work”). As a general rule the deposit of more than a tear sheet or 
similar fraction of a collective work is needed to identify the contribu- 
tion properly and to show the form in which it was published. Where 
appropriate as in the case of collective works such as multivolume 
encyclopedias, multipart newspaper editions, and works that are rare 
or out of print, the regulations issused by the Register under section 
408(c) can be expected to make exceptions or special provisions. 

With respect to works published in the United States, a single 
deposit could be used to satisfy the deposit requirements of section 
407 and the registration requirements of section 408, if the applica- 
tion and fee for registration are submitted at the same time and are 
accompanied by “any additional identifying material” required by 
regulations. To serve this dual purpose the deposit and registration 
would have to be made simultaneously; if a deposit under section 407 
had already been made, an additional deposit would be required under 
section 508. In addition, since deposit for the Library of Congress 
and registration of a claim to copyright serve essentially different 
functions, section 408(b) authorizes the Register of Copyrights to 
issun regulations under which deposit of additional material, needed 
for identification of the work in which copyright is claimed, could be 
required in certain cases. 


Administrative classification 


It is important that the statutory provisions setting forth the sub- 
ject matter of copyright be kept entirely separate from any classifica- 
tion of copyrightable works for practical administrative purposes. 
Section 408 (c) (1) thus leaves it to the Register of copyrights to specify 
“the administrative classes into which works are to be placed for pur- 

ses of deposit and registration,” and makes clear that this admin- 
istrative classification “has no significance with respect to the subject 
matter of copyright or the exclusive rights provided by this title.” 


Optional deposit 

Consistent with the principle of administrative flexibility under- 
lying all of the deposit.and registration provisions, subsection (c) of 
section 408 also gives the Register latitude in adjusting the type of 
material deposited to the needs of the registration system. The Reg- 
ister is authorized to issue regulations specifying “the nature of the 
copies or phonorecords to be deposited in the various classes” and, for 
particular classes, to require or permit deposit of identifying material 
rather than copies or phonorecords, deposit of one copy or phono- 
record rather than two, or, in the case of a group of related works, a 
single rather than a number of separate registrations. Under this 
provision the Register could, where appropriate, permit deposit of 
phonorecords rather than notated copies of musical compositions, 
allow or require deposit of print-outs of computer programs under 
certain circumstances, or permit deposit of one volume of an encyclo- 
pedia for purposes of registration of a single contribution. 
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Where the copies or phonorecords are bulky, unwieldly, easily 
broken, or otherwise impractical to file and retain as records identify- 
ing the work registered, the Register would be able to require or permit 
the substitute deposit of material that would better serve the purpose 
of identification. Cases of this sort might include, for example, bill- 
board posters, toys and dolls, ceramics and glassware, costume jewerly, 
and a wide range of three-dimensional objects embodying copyrighted 
material. The Register’s authority would also extend to rare or ex- 
tremely valuable copies which would be burdensome or impossible 
to deposit. Deposit of one copy or phonorecord rather than two would 
probably be justifiable in the case of most motion pictures, and in any 
case where the Library of Congress has no need for the deposit and its 
ony purpose is identification. 

he provision empowering the Register to allow a number of related 
works to be registered together as a group represents a needed and 
important liberalization of the law now in effect. At present the re- 
quirement for papal registrations where related works or parts 
of a work are published separately has created administrative prob- 
lems and has resulted in unnecessary burdens and expenses on authors 
and other copyright owners. In a number of cases the technical neces- 
sity for separate applications and fees has caused copyright owners 
to’ forego copyright altogether. Examples of cases where these unde- 
sirable and unnecessary results could be avoided by allowing a single 
registration include the various editions or issues of a daily newspaper, 
a work published in serial installments, a group of related jewerly 
designs, a group of photographs by one photographer, a series of greet- 
ing cards related to each other in some way, or a group of poems by a 
single author. 
Single registration 

Section 408(c) (2) directs the Register of Copyrights to establish 
regulations permitting under certain conditions a single registration 
for a group of works by the same individual author, all first published 
as concributions to periodicals, including newspapers, within a twelve- 
month period, on the basis of a single deposit, application, and regis- 
tration fee. It is aus that each of the works as first published have 
a separate copyright notice, and that the name of the owner of copy- 
right in the work, (or an abbreviation by which the name can be 
recognized, or a generally known alternative designation of the owner) 
is the same in each notice. It is further required that the deposit con- 
sist of one copy of the entire issue of the periodical, or of the entire 
section in the case of a newspaper, in which each contribution is first 
published. Finally, the application shall identify each work separately, 
including the periodical containing it and its date of first publication. 

Section 408(c) (3) provides under certain conditions an alternative 
to the separate renewal registrations of subsection (a). If the specified 
conditions are met, a single renewal registration may be made for a 
group of works by the same individual author, all first published as 
contributions to perioricals, including newspapers, upon the filing of 
a single application and fee. It is required that the renewal claimant 
or claimants, and the basic of claim or claims under section 804(a). 
is the same for each of the works; that the works were all copyrighted 
upon their first publication, either through separate copyright notice 
and registration or by virtue of a general copyright notice in the 
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periodical issue as a whole; that all of the works were first published 
not more than twenty-eight or less than twenty-seven years after 
December 31 of the calendar year in which all of the works were first 
published; and that the renewal application identifies each work sep- 
arately, including the periodical containing it and its date of first 
publication. 


Corrections and amplifications 

Another unsatisfactory aspect of the present law is the lack of any 
provision for correcting or amplifying the information given in a 
completed registration. Subsection (d) of section 408 would remedy 
this by authorizing the Register to establish “formal procedures for 
the filing of an application for supplementary registration,” in order 
to correct an error or amplify the information in a copyright registra- 
tion. The “error” to be corrected under subsection (d) is an error by 
the applicant that the Copyright Office could not have been expected 
to note during its examination of the claim; where the error in a regis- 
tration is the result of the Copyright Office’s own mistake or oversight, 
the Office can make the correction on its own initiative and without 
rernnrsa ta the “cinnlementarv revistration” procedure. 

Under subsection (d), a supplementary registration is subject to 
payment ot a separate fee and would be maintained as an independent 
record, separate and apart from the record of the earlier registration 
it is intended to supplement. However, it would be required to identify 
clearly “the registration to be corrected or amplified” so that the two 
registrations could be tied together by appropriate means in the Copy- 
right Office records. The original registration would not be expunged 
or cancelled; as stated in the subsection: “The information contained 
in a supplementary registration augments but does not supersede that 
contained in the earlier registration.” 


Published edition of previously registered work 

The present statute requires that, where a work is registered in un- 
published form, it must be registered again when it is published, 
whether or not the published edition contains any new copyrightable 
material. Under the bill there would be no need to make a second regis- 
tration for the published edition unless it contains sufficient added 
material to be considered a “derivative work” or “compilation” under 
section 103. 

On the other hand, there will be a number of cases where the copy- 
right owner, although not required to do so, would like to have regis- 
tration made for the published edition of the work, especially since 
the owner will still be obliged to deposit copies or phonorecords of it 
in the Copyright Office under section 407. From the point of view 
of the public there are advantages in allowing the owner to do so, since 
registration for the published edition will put on record the facts about 
the work in the form in which it is actually distributed to the public. 
Accordingly, section 408(e), which is intended to accomplish this 
result, makes an exception to the general rule against allowing more 
than one registration for the same work. 


Secrion 409. APPLICATION FOR REGISTRATION 


The various clauses of section 409, which specify the information to 
be included in an application for copyright registration, are intended 
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to give the Register of Copyrights authority to elicit all of the infor- 
mation needed to examine the application and to make a meaningful 
record of registration. The list of enumerated items was not exhaus- 
tive; under the last clause of the section the application may also in- 
clude “any other information regarded by the Register of Copyrights 
as bearing upon the preparation or identification of the work or the 
existence, ownership, or duration of the copyright.” 

Among the enumerated items there are several that are not now in- 
cluded in the Copyright Office’s application forms, but will become 
significant under the life-plus-50 term and other provisions of the bill. 
Clause (5), reflecting the increased importance of the interrelation- 
ship between registration of copyright claims and recordation of 
transfers of ownership, requires a statement of how a claimant who is 
not the author acquired ownership of the copyright. Clause (9) re- 
quires that, “in the case of a compilation or derivative work” the ap- 
plication include “an identification of any preexisting work or works 
that it is based on or incorporates, and a brief, general statement of the 
additional material covered by the copyright claim being registered.” 
It is intended that, under this requirement, the application covering 
a collection such as a song-book or hymnal would clearly reveal any 
works in the collection that are in the public domain, and the copy- 
right status of all other previously-published compositions. This in- 
formation will be readily available in the Copyright Office. 

The catch-all clause at the end of the section will enable the Regis- 
ter to obtain more specialized information, such as that. bearine on 
whether the work contains material that is a “work of the United 
States Government.” In the case of works subject to the manufactur- 
ing requirement, the application must also include information about 
the manufacture of the copies. 


Section 410. REGISTRATION OF CLAIM AND ISSUANCE OF CERTIFICATE 


The first two subsections of section 410 set forth the two basic duties 
of the Register of Copyrights with respect to conyright registration : 
(1) to register the claim and issue a certificate if the Register deter- 
mines that “the material deposited constitutes copyrightable subject 
matter and that the other legal and formal requirements of this title 
have been met,” and (2) to refuse registration and notifv the appli- 
cant if the Register determines that “the material deposited does not 
constitute copyrightable subject. matter or that the claim is invalid 
for any other reason.” 

Subsection (c) deals with the probative effect of a certificate of reg- 
istration issued by the Register under subsection (a). Under its pro- 
visions, a certificate is required to be given prima facie weight in any 
judicial proceedings if the registration it covers was made “before or 
within five years after first publication of the work”; thereafter the 
court is given discretion to decide what evidentiary weight the cer- 
tificate should be accorded. This five-year period is based on a rec- 
ognition that the longer the lapse of time between publication and 
registration the less likely to be reliable are the facts stated in the 
certificate. 

Under section 410(c), a certificate is to “constitute prima facie 
evidence of the validity of the copyright and of the facts stated in 
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the certificate.” The principle that a certificate represents prima facie 
evidence of copyright validity has been established in a long line of 
court decisions, and it is a sound one. It is true that, unlike a patent 
claim, a claim to copyright is not examined for basic validity before 
a certificate is issued. On the other hand, endowing a copyright claim- 
ant who has obtained a certificate with a rebuttable presumption of 
the validity of the copyright does not deprive the defendant in an 
a Eee suit of any rights; it merely orders the burdens of proof. 
The plaintiff should not ordinarily be forced in the first instance to 
prove all of the multitude of facts that underline the validity of the 
copyright unless the defendant, by effectively challenging them, shifts 
the burden of doing so to the plaintiff. 

Section 410(d), which is in accord with the present practice of the 
Coyright Office, makes the effective date of registration the day when 
an application, deposit, and fee “which are later determined by the 
Register of Copyrights or by a court of competent jurisdiction to be 
acceptable for registration” have all been received. Where the three 
necessary elements are received at different times the date of receipt of 
the last of them is controlling, regardless of when the Copyright Office 
acts on the claim. The provision not only takes account of the inevita- 
ble timelag between receipt of the application and other material and 
the issuance of the certificate, but it dis recognizes the possibility that 
a court might later find the Register wrong in refusing registration. 


Section 411. REGISTRATION AS PREREQUISITE TO INFRINGEMENT SUIT 
"h 


The first sentence of section 411(a) restates the present statutory 
oguinement that registration must be made before a suit for copyright 
infringement is instituted. Under the bill, as under the law now in 
effect, a copyright owner who has not registered his claim can have 
a valid cause of action against someone who has infringed his copy- 
right, but he cannot enforce his right in the courts until he has made 
registration. 

he second and third sentences of section 411(a) would alter the 
eat law as interpreted in Vacheron & Constantin-Le Coultre 
atches, Inc. v. Benrus Watch Co., 260 F. 2d 637 (2d Cir. 1958). That 
case requires an applicant, who has sought registration and has been 
refused, to bring an action against the Register of Copyrights to 
compel the issuance of a certificate, before suit can be brought against 
an infringer. Under section 411, a rejected claimant who has properly 
applied for registration may maintain an infringement suit if notice 
of it is served on the Register of Copyrights. The Register is author- 
ized, though not required, to enter the suit within 60 days; the Register 
would be a party on the issue of registrability only, and a failure by 
the Register to join the action would “not deprive the court of juris- 
diction to determine that issue.” 

Section 411(b) is intended to deal with the special situation pre- 
sented by works that are being transmitted “live” at the same time 
they are being fixed in tangible form for the first time. Under certain 
circumstances, where the infringer has been given advance notice, an 
injunction could be obtained to prevent the unauthorized use of the 
material included in the “live” transmission. 
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Section 412. REGISTRATION AS PREREQUISITE TO CERTAIN REMEDIES 


The need for section 412 arises from two basic changes the bill will 
make in the present law. 

(1) Copyright registration for published works, which is use- 

ful and important to users and the public at large, would no longer 

be compulsory, and should therefore be induced in some practical 


way. 

(2) The great body of unpublished works now protected at 
common law would automatically be brought under copyright and 
given statutory protection. The remedies for infringement pres- 
ently available at common law should continue to apply to these 
works under the statute, but they should not be given special stat- 
utory remedies unless the owner has, by registration, made a pub- 
lic record of his copyright claim. 

Under the general sleds of the bill, a copyright owner whose work 
has been infringed before registration would be entitled to the remedies 
ordinarily available in infringement cases: an injunction on terms the 
court considers fair, and his actual damages plus any applicable profits 
not used as a measure of damages. However, section 412 would: deny 
any award of the special or “extraordinary” remedies of statutory 
damages or attorney’s fees where infringement of copyright in an 
unpublished work began before registration or where, in the case of a 
published work, infringement commenced after publication and before 
registration (unless registration has been made within a grace period 
of three months after publication). These provisions would be appli- 
cable to works of foreign and domestic origin alike. 

In providing that statutory damages and attorney’s fees are not 
recoverable for infringement of unpublished, unregistered works, 
clause (1) of section 412 in no way narrows the remedies available 
under the present law. With respect to published works, clause (2) 
would generally deny an award of those two special remedies where 
infringement takes place before registration. As an exception, how- 
ever, the clause provides a grace period of three months after publica- 
tion during which registration can be made without. loss of remedies; 
full remedies could be recovered for any infringement begun during 
the three months after publication if registration is made before that 
period has ended. This exception is needed to take care of newsworthy 
or suddenly popular works which may be infringed almost as soon as 
they are published, before the copyright owner has had a reasonable 
opportunity to register his claim. 


Section 501. INFRINGEMENT OF CopYRIGHT 


The bill, unlike the present law, contains a general statement of what 
constitutes infringement of copyright. Section 501 (a) identifies a copy- 
right infringer as someone who “violates any of the exclusive rights 
of the copyright owner as provided by sections 106 through 118’ of the 
bill, or who imports copies or phonorecords in violation of section 602. 
Under the latter section an unauthorized importation of copies or 
phonorecords acquired abroad is an infringement of the exclusive right 
of distribution under certain circumstances. -, : 

The principle of the divisibility of copyright ownership, established 
by section 201(d), carries with it the need in infringement actions to 
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safeguard the rights of all copyright owner and to avoid a multi- 
plicity of suits. Subsection (b) of section 501 enables the owner of a 
particular right to bring an infringement action in that owner’s name 
alone, while at the same time insuring to the extent possible that the 
other owners whose rights may be affected are notified and given a 
chance to join the action. 

The first sentence of subsection (b) empowers the “legal or bene- 
ficial owner or an exclusive right” to bring suit for “any infringement 
of that particular right committed while he or she is the owner of it.” 
A “beneficial owner” for this purpose would include, for example, an 
author who had parted with legal title to the copyright in exchange 
for percentage royalties based on sales or license fees. 

The second and third sentences of section 501(b), which supplement 
the provisions of the Federal Rules of Civil Procedure, give the courts 
discretion to require the plaintiff to serve notice of the plaintiff's suit 
on “any person shown, by the records of the Copyright Office or other- 
wise, to have or claim an interest in the copyright”: where a person’s 
interest “is likely to be affected by a decision in the case” a court order 
requiring service of notice is mandatory. As under the Federal rules, 
the court has discretion to require joinder of “any person having or 
claiming an interest in the copyright”; but, if any such person wishes 
to become a party, the court must permit that person’s intervention. 

In addition to cases involving divisibility of ownership in the same 
version of a work, section 501(b) is intended to allow a court to permit 
or compel joinder of the owners of rights in works upon which a 
derivative work is based. 

Section 501 contains two provisions conferring standing to sue 
under the statute upon broadcast stations in specific situations in- 
volving secondary transmissions by cable systems. Under subsection 
(c), a local television broadeaster licensed to transmit a work can 
sue a cable system importing the same version of the work into the 
broadcaster's local service area in violation of section 111(c). Sub- 
section (d) deals with cases arising under section 111(c) (3), the pro- 
vision dealing with substitution or alteration by a cable system of 
commercials or other programming; in such cases standing to sue 
is also conferred on: (1) the primary transmitter whose transmission 
has been altered by the cable system, and (2) any broadcast stations 
within whose local service area the secondary transmission occurs. 
These provisions are linked to section 509, a new provision on remedies 
for alteration of programming by cable systems, discussed below. 
Vicarious liability for infringing performances 

The committee has considered and rejected an amendment to this sec- 
tion intended to exempt the proprietors of an establishment, such as a 
ballroom or night club, from liability for copyright infringement 
committed by an independent contractor, such as an orchestra laeder. 
A well-established principle of copyright law is that a person who 
violates any of the exclusive rights of the copyright owner is an 
infringer, including persons who can be considered related or vicari- 
ous infringers, To he held a related or vicarious infringer in the case 
of performing rights, a defendant must either actively operate or 
supervise the oneration of the nlace wherein the performances occur, 
or control the content of the infrinsine program, and expect com- 
mercial gain from the operation and either direct or indirect benefit 


160 


from the infringing Peronnane: The committee has decided that 
no justification exisis for changing existing law, and causing a signifi- 
cant erosion of the public performance right. 


Section 502. Insunctions 


_ Section 502(a) reasserts the discretionary power of courts to grant 
Injunctions and restraining orders, whether “preliminary,” “tem- 
porary,” “interlocutory,” “permanent,” or “final,” to prevent or stop 
infringements of convene, This power is made subject to the provi- 
sions of section 1498 of title 28, dealing with infringement actions 
against the United States. The latter reference in section 502(a) makes 
it clear that the bill would not permit the granting of an injunction 
against an infringement for which the Federal Government is liable 
under section 1498. 

Under subsection (b), which is the counterpart of provisions in 
sections 112 and 113 of the present statute, a copyright owner who has 
obtained an injunction in one State will be able to enforce it against 
a defendant located anywhere else in the United States. 


Section 503. Imrounpine aNnp Disposition or INFRINGING ARTICLES 


The two subsections of section 503 deal respectively with the courts’ 
power to impound allegedly infringing articles during the time an 
action is pending, and to order the destruction or other disposition of 
articles found to be infringing. In both cases the articles affected 
include “all copies or phonorecords” which are claimed or found “to 
have been made or used in violation of the copyright owner’s exclu- 
sive rights,” and also “all plates, molds, matrices, masters, tapes, 
film negatives, or other articles by means of which such copies of 
phonorecords may be reproduced.” The alternative phrase “made or 
used” in both subsections enables a court to deal as it sees fit with 
articles which, though reproduced and acquired lawfully, have been 
used for infringing purposes such as rentals, performances, and dis- 
plays. 

Articles may be impounded under subsection (a) “at any time while 
an action under this title is pending,” thus permitting seizures of 
articles alleged to be infringing as soon as suit has been filed and 
without waiting for an injunction. The same subsection empowers the 
court to order impounding “on such terms as it may deem reason- 
able.” The present Supreme Court rules with respect to seizure and 
impounding were issued even though there is no specific provision 
authorizing them in the conyright statute, and there appears no need 
for including a special rrovis‘on on the point in the bill. 

Under section 101(d) of the present statute, articles found to be 
infringing may he ordered to be delivered up for destruction. Section 
503(b) of the bill would make this provision more flex'ble by siving 
the court. discretion to order “destruction or other reasonable disposi- 
tion” of the articles found to be infringine. Thus. as part of its final 
jvdement or decree, the court could order the infringing artic'es sold, 
delivered to the plaintiff, or disposed of in some other way that would 
avoid needless waste and best serve the ends of justice. 
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Section 504. Damages AND ProFits 
In general 

A cornerstone of the remedies sections and of the bill as a whole is 
section 504, the provision dealing with recovery of actual damages, 
profits, and statutory damages. The two basic aims of this section are 
reciprocal and correlative: C 1) to give the courts specific unambiguous 
directions concerning monetary awards, thus avoiding the confusion 
and uncertainty that have marked the present law on the subject, and, 
at the same time, (2) to provide the courts with reasonable latitude to 
adjust recovery to the circumstances of the case, thus avoiding some 
of the artificial or overly technical awards resulting from the language 
of the existing statute. 

Subsection (a) lays the groundwork for the more detailed provi- 
sions of the section by establishing the liability of a copyright infringer 
for either “the copyright owner’s actual damages and any additional 
profits of the infringer,” or statutory damages. Recovery of actual 
damages and profits under section 504(b) or of statutory damages un- 
der section 504(c) is alternative and for the copyright owner to elect; 
as under the present law, the plaintiff in an infringement suit is not 
obliged to submit proof of damages and profits and may choose to rely 
on the provision for minimum statutory damages. However, there is 
nothing in section 504 to prevent a court from taking account of 
evidence concerning actual damages and profits in making an award 
of statutory damages within the range set out in subsection (c). 


Actual damages and profits 

In allowing the plaintiff to recover “the actual damages suffered 
by him or her as a result of the infringement,” plus any of the infrin- 
ger’s profits “that are attributable to the infringement and are not 
taken into account in computing the actual damages,” section 504(b) 
recognizes the different purposes served by awards of damages and 

rofits. Damages are awarded to compensate the copyright owner for 
osses from the infringement, and profits are awarded to prevent the 
infringer from unfairly benefiting from a wrongful act. Where the 
defendant’s profits are nothing more than a measure of the damages 
suffered by the copyright owner, it would be inappropriate to award 
damages and profits cumulatively, since in effect they amount to the 
same thing. However, in cases where the copyright owner has suffered 
damages not reflected in the infringer’s profits, or where there have 
been profits attributable to the copyrighted work but not used as a 
measure of damages, subsection (b) authorizes the award of both. _ 

The language of the subsection makes clear that only those profits 
“attributable to the infringement” are recoverable; where some of the 
defendant’s profits result from the infringement and other profits are 
caused by different factors, it will be necessary for the court to make 
an apportionment. However, the burden of proof is on the defendant 
in these cases; in establishing profits the plaintiff need prove only 
“the infringer’s gross revenue,” and the defendant must prove not 
only “his or her deductible expenses” but also “the element of profit 
attributable to factors other than the copyrighted work.” 
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Statutory damages 


_ Subsection (c) of section 504 makes clear that the plaintiff's elec- 
tion to recover statutory damages may take place at any time during 
the trial before the court has rendered its final judgment. The remain- 
der of clause (1) of the subsection represents a statement of the gen- 
eral rates applicable to awards of statutory damages. Its principal 
provisions may be summarized as follows: 

1. As a general rule, where the plaintiff elects to recover statu- 
tory damages, the court is obliged to award between $250 and 
$10,000. It can exercise discretion in awarding an amount within 
that range but, unless one of the exceptions provided by clause 
(2) is applicable, it cannot make an award of less than $250 or 
of more than $10,000 if the copyright owner has chosen recovery 
under section 504(c). 

2. Although, as explained below, an award of minimum statu- 
tory damages may be multiplied if separate works and separately 
liable infringers are involved in the suit, a single award in the 
$250 to $10,000 range is to be made “for all infringements in- 
volved in the action.” A single infringer of a single work is liable 
for a single amount between $250 and $10,000, no matter how 
many acts of infringement are involved in the action and regard- 
less of whether the acts were separate, isolated, or occurred in a 
related series. 

3. Where the suit involves infringement of more than one sep- 
arate and independent work, minimum statutory damages for 
each work must be awarded. For example, if one defendant has 
infringed three copyrighted works, the copyright owner is en- 
titled to statutory damages of at least $750 and may be awarded 
up to $30,000. Subsection (c)(1) makes clear, however, that, al- 
though they are regarded as independent works for other pur- 
poses, “all the parts of a compilation or derivative work constitute 
one work” for this purpose. Moreover, although the minimum 
and maximum amounts are to be multiplied where multiple 
“works” are involved in the suit, the same is not true with respect 
to multiple copyrights, multiple owners, multiple exclusive rights, 
or multiple registrations. This point is especially important since, 
under a scheme of divisible copyright, it is possible to have the 
rights of a number of owners of separate “copyrights” in a single 
“work” infringed by one act of a defendant. 

4, Where the infringements of one work were committed by a 
single infringer acting individually, a single award of statutory 
damages would be made. Similarly, where the work was infringed 
by two or more joint tortfeasors, the bill would make them jointly 
and severally liable for an amount in the $250 to $10,000 range. 
However, where separate infringements for which two or more 
defendants are not jointly liable are joined in the same action, 
separate awards of statutory damages would be appropriate. 

Clause (2) of section 504(c) provides for exceptional cases in which 
the maximum award of statutory damages could be raised from $10,- 
000 to $50,000, and in which the minimum recovery could be reduced 
from $250 to $100. The basic principle underlying this provision is 
that the courts should be given discretion to increase statutory dam- 
ages in cases of willful infringement and to lower the minimum where 
the infringer is innocent. The language of the clause makes clear that 
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in these situations the burden of proving willfulness rests on the copy- 
right owner and that of proving innocent rests on the infringer, and 
that the court must make a finding of either willfulness or innocence 
in order to award the exceptional amounts. 

The “innocent infringer” provision of section 504(c) (2) has been 
the subject of extensive discussion. The exception, which would allow 
reduction of minimum statutory damages to $100 where the infringer 

was not aware and had no reason to believe that his or her acts con- 
stituted an infringement of copyright,” is sufficient to protect against 
unwarranted liability in cases of occasional or isolated innocent in- 
fringement, and it offers adequate insulation to users, such as broad- 
casters and newspaper publishers, who are particularly vulnerable 
to this type of infringement suit. On the other hand, by establishing 
a realistic floor for liability, the provision preserves its intended de- 
terrent effect ; and it would not allow an infringer to escape simply be- 
cause the plaintiff failed to disprove the defendant’s claim of innocence. 

In addition to the general “innocent infringer” provision clause 
(2) deals with the special situation of teachers, librarians, archivists, 
and public broadcasters, and the nonprofit institutions of which they 
are a part. Section 504(c) (2) provides that, where such a person or 
institution infringer copyrighted material in the honest belief that 
what they were doing constituted fair use, the court is precluded from 
awarding any statutory damages. It is intended that, in cases in- 
volving this provision, the burden of proof with respect to the de- 
fendant’s good faith should rest on the plaintiff. 


Sections 505 Turoven 509. MiscetLANrous Provisions oN 
INFRINGEMENT AND REMEDIES 


The remaining sections of chapter 5 of the bill deal with costs and 
attorneys’ fees, criminal offenses, the statute of limitations, notifica- 
tion of copyright actions, and remedies for alteration of programming 
by cable systems. 

Under section 505 the awarding of costs and attorney’s fees are left 
to the court’s discretion, and the section also makes clear that neither 
costs nor attorney’s fees can be awarded to or against “the United 
States or an officer thereof.” 

Four types of criminal offenses actionable under the bill are listed 
in section 506: willful infringement for profit, fraudulent use of a 
copyright notice, fraudulent removal of notice, and false representa- 
tion in connection with a copyright application. The maximum fine 
on conviction has been increased to $10,000 and, in conformity with 
the general pattern of the Criminal Code (18 U.S.C.), no minimum 
fines have been provided. In addition to or instead of a fine, convic- 
tion for criminal infringement under section 506(a) can carry with 
it a sentence of imprisonment of up to one year. Section 506(b) deals 
with seizure, forfeiture, and destruction of material involved in cases 
of criminal infringement. ; ; 

Section 506(a) contains a special provision applying to any_per- 
son who infringes willfully and for purposes of commercial advan- 
tage the copyright in a sound recording or a motion picture. For the 
first such offense a person shall be fined not more than $25,000 or im- 
prisoned for not more than one year, or both. For any subsequent of- 
fense a person shall be fined not more than $50,000 or imprisoned not 
more than two years, or both. 
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Section 507, which is substantially identical with section 115 of 
the present law, establishes a three-year statute of limitations for both 
criminal proceedings and civil actions. The language of this sec- 
tion, which was adopted by the act of September 7, 1957 (71 Stat. 633), 
represents a reconciliation of views, and has therefore been left un- 
altered. Section 508, which corresponds to some extent with a provi- 
sion in the patent law (35 U.S.C. 290), is intended to establish a 
method for notifying the Copyright Office and the public of the fil- 
ing and disposition of copyright cases. The clerks of the Federal 
courts are to notify the Copyright Office of the filing of any copyright 
actions and of their final disposition, and the Copyright Office is to 
make these notifications a part of its public records. 

Section 509(b) specifies a new discretionary remedy for alteration 
of programming by cable systems in violation of section 111(c) (3): 
the court in such cases may decree that, “for a period not to exceed 
thirty days, the cable system shall be deprived of the benefit of a com- 
pulsory license for one or more distant signals carried by such cable 
system.” The term “distant signals” in this provision is intended to 
have a meaning consistent with the definition of “distant signal equiva- 
lent” in section 111. 

Under section 509(a), four types of plaintiffs are entitled to bring 
an action in cases of alteration of programming by cable systems in 
violation of section 111(c)(3). For regular copyright owners and 
local broadcaster-licensees, the full battery of remedies for infringe- 
ment would be available. The two new classes of potential plaintiffs 
under section 501(d)—the distant-signal transmitter and other local 
stations—would be limited to the following remedies: (i) di-cretion- 
ary injunctions; (ii) discretionary costs and attorney’s feees; (iii) any 
actual damages the plaintiff can prove were attributable to the act of 
altering program content; and (iv) the new discretionary remedy of 
suspension of compulsory licensing. 


Section 601. MANUFACTURING REQUIREMENT 


The requirement in general 

A chronic problem in efforts to revise the copyright statute for the 
past 85 years has been the need to reconcile the interests of the Ameri- 
can printing industry with those of authors and other copyright own- 
ers. The scope and impact of the “manufacturing clause,” which came 
into the copyright law as a compromise in 1891, have been gradually 
narrowed by successive amendments. 

Under the present statute, with many exceptions and qualifications, 
a book or periodical in the English language must be manufactured in 
the United States in order to receive full copyright protection. Failure 
to comply with any of the complicated requirements can result in 
complete loss of protection. Today the main effects of the manufactur- 
ing requirements are on works by American authors. 

The first and most important question here is whether the manu- 
facturing requirement should be retained in the statute in any form. 
Bepinning in 1965, serious efforts at compromising the issue were 
made by various interests aimed at substantially narrowing the 
scope of the requirement, and these efforts produced the version of 
section 601 adopted by the Senate when it passed S. 22. 
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The principal arguments for elimination of the manufacturing 
requirement can be summarized as follows: 

1. The manufacturing clause originated as a response to a 
historical situation that no longer exists. Its requirements have 
gradually been relaxed over the years, and the results of the 1954 
amendment, which partially eliminated it, have borne out pre- 
dictions of positive economic benefits for all concerned, including 
printers, printing trades union members, and the public. 

2. The provision places unjustified burdens on the author, who 
is treated as a hostage. It hurts the author most where it benefits 
the manufacturer least: in cases where the author must publish 
abroad or not at all. It unfairly discriminates between American 
authors and other authors, and between authors of books and 
authors of other works. 

3. The manufacturing clause violates the basic principle that an 
author’s rights should not be dependent on the circumstances of 
manufacture. Complete repeal would substantially reduce fric- 
tion with foreign authors and publishers, increase opportunities 
for American authors to have their works published, encourage 
international publishing ventures, and eliminate the tangle of 
procedural requirements now burdening authors, publishers, the 
Copyright Office, and the United States Customs Service. 

4. Studies prove that the economic fears of the printing indus- 
try and unions are unfounded. The vast bulk of American titles 
are completely manufactured in the United States, and U.S. 
exports of printed matter are much greater than imports, The 
American book manufacturing industry is healthy and growing, 
to the extent that it cannot keep pace with its orders. There are 
increasing advantages to domestic manufacture because of 
improved technology, and because of the delays, inconveniences, 
and other disadvantages of foreign manufacture. Even with 
repeal, foreign manufacturing would be confined to small editions 
and scholarly works, some of which could not be published 
otherwise. 

The following were the principal arguments in favor of retaining 
some kind of manufacturing restriction. 

1. The historical reasons for the manufacturing clause were valid 
originally and still are. It is unrealistic to speak of this as a “free 
trade” issue or of tariffs as offering any solution, since book tariffs 
have been removed entirely under the Florence Agreement. The manu- 
facturing requirement remains a reasonable and justifiable condition 
to the granting of a monopoly. There is no problem of international 
comity, since only works by American authors are affected by section 
601, Foreign countries have many kinds of import barriers, currency 
controls, and similar restrictive devices comparable to a manufactur- 
ing requirement. 

2. The differentials between U.S. and foreign wage rates in book 
production are extremely broad and are not diminishing; Congress 
should not create a condition whereby work can be done tinder the 
most degraded working conditions in the world, be given free entry, 
and thus exclude American manufacturers from the market. The 
manufacturing clause has been responsible for a strong and enduring 
industry. Repeal could destroy small businesses, bring chaos to the 
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industry, and catch manufacturers, whose labor costs and break-even 
points are extremely high, in a cost-price squeeze at a time when 
expenditures for new equipment have reduced profits to a minimum. 

3. The high ratio of exports to imports could change very quickly 
without a manufacturing requirement. Repeal would add to the bal- 
ance-of-payments deficit since foreign publishers never manufacture 
here. The U.S. publishing industry has large investments abroad, 
and attacks on the manufacturing clause by foreign publishers, show 
a keen anticipation for new business, The book publishers arguments 
that repeal would have no real economic impact-are contradicted by 
their arguments that the manufacturing requirement is stifling schol- 
arship and crippling publishing; their own figures show a 250 percent 
rise in English-language book imports in 10 years. 

After carefully weighing these arguments, the Committee concludes 
that there is no justification on principle for a manufacturing 
requrement in the copyright statute, and although there may have 
been some economic justification for it at one time, that justification 
no longer exists. While it is true that section 601 represents a substan- 
tial liberalization and that it would remove many of the inequities 
of the present manufacturing requirement, the real issue of whether 
retention of a provision of thie sort in a copyright law can continue 
to be justified. The Committee believes it cannot. 

The Committee recognizes that immediate repeal of the manufac- 
turing requirement might have damaging effects in some segment of 
the U.S. printing industry. It has therefore amended section 601 to 
retain the liberalized requirement through the end of 1980, but to 
repeal it definitively as of January 1, 1981. It also adopted an amend- 
ment further ameliorating the effect of this temporary legislation 
on individual American authors. 

In view of this decision, the detailed discussion of section 601 that 
follows will cease to be of significance after 1980. 


Works subject to the manufacturing requirement 


The scope of the manufacturing requirement, as set out in subsec- 
tions (a) and (b) of section 601, is considerably more limited than 
that of present law. The requirements apply to “a work consisting 
preponderantly of nondramatic literary material that is in the English 
Janguage and 1s protected under this title,” and would thus not extend 
to: dramatic, musical, pictoral, or graphic works; foreign-language, 
bilingual, or multilingual works; public domain material; or works 
consisting preponderantly of material that is not subject to the manu- 
facturing requirement. 

The term “literary material” does not connote any criterion of 
literary merit or qualitative value; it includes catalogs, directories and 
“similar materials.” 

A work containing “nondramatic literary material that is in the 
English language and is protected under this title,” and also contain- 
ing dramatic, musical, pictorial, graphic, foreign-language, public 
domain, or other material that is not subject to the manufacturing 
requirement, or any combination of these, is not considered to consist 
“preponderantly” of the copyright-protected nondramatic Engl'sh- 
language literary material unless such material exceeds the exempted 
material in importance. Thus, where the literary material in a work 
consists merely of a foreword or preface, and captions, headings, or 
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brief descriptions or explanations of pictorial, graphic or other non- 
literary material. the manufacturing requirement. does not apply to 
the work in whole or in part. In such case, the non-literary material 
clearly exceeds the literary material in importance, and the entire work 
is free of the manufacturing requirement. 

On the other hand, if the copyright-protected non-dramatic English- 
language literary material in the work exceeds the other material 
in importance, then the manufacturing requirement applies. For ex- 
ample, a work containing pictorial, graphic, or other non-literary ma- 
terial is subject to the manufacturing requirement if the non-literary 
material merely illustrates a textual narrative or exposition, regard- 
less of the relative amount of space occupied by each kind of material. 
In such a case, the narrative or exposition comprising the literary 
material plainly exceeds in importance the non-literary material in 
the work. However, even though such a work is subject to the manu- 
facturing requirement, only the portions consisting of copyrighted 
nondramatic literary material in English are reauired to be manu- 
factured in the United States or Canada. The illustrations may be 
manufactured elsewhere without affecting their copyright status. 

Under section 601(b) (1) works by American nationals domiciled 
abroad for at least a year would be exempted. The manufacturing re- 
quirement would generally apply only to works by American authors 
domiciled here, and then enly if none of the co-authors of the work 
aro foreign. 

In order to make clear the application of the foreign-author exemp- 
tion to “works made for hire”’—of which the employer or other per- 
son for whom the work was prepared is considered the “author” for 
copyright purposes—section 601(b) (1) provides that the exemption 
does not apply unless a substantial part of the work was prepared for 
an employer or other person who is not a national or domicilary of 
the United States. or a domestic corporation or enterprise. The refer- 
ence to “a domestic corporation or enterprise” is intended to include 
a subsidiary formed by the domestic corporation or enterprise pri- 
marily for the purpose of obtaining the exemption. 

The provision adonts a proposal nut forward by various segments 
of both the United States and the Canadian printing industries. ree- 
ommending an exemntion for copies mannfactured in Canada. Since 
wage standards in Canada are substantially comparable to those in 
the United States, the arguments for equal treatment under the manu- 
facturing clause are persuasive. 


Limitations on importation and distribution of copies manufactured 
abroad 

The basic purpose of the temporary manufacturing requirements of 
section 601, like that of the nresent manufacturing clause. 1s to induce 
the manufacture of an edition in the United States if more than a 
certain limited number cf copies are to be distributed in this country. 
Subsection (a) therefore provides in general that “the importation 
into or public distribution in the United States” or copies not comply- 
ing with the manufacturing clause is prohibited. Subsection (b) then 
sets out the exceptions to this prehibition, and clause (2) of that sub- 
section fixes the importation limit at 2.000 conies. 

Additional exceptions to the copies affected by the manufacturing 
requirements are set out in clauses (3) through (7) of subsection (b). 
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Clause (3) permits importation of copies for governmental use, other 
than in schools, by the Mnited States or by “anv State or political sub- 
division of a State.” Clause (4) allows importation for personal use 
of “no more than one copy of any work at any one time,” and also 
exempts copies in the baggage of persons arriving from abroad and 
copies intended for the library collection of nonprofit scholarly, edu- 
cational, or religious organizations. Braille copies are completely ex- 
empted under clause (5), and clause (6) permits the public distribu- 
tion in the United States of copies allowed entry by the other clauses 
of that subsection. Clause (7) is a new exception, covering cases in 
which an individual American author has, through choice or necessity, 
arranged for publication of his work by a foreign rather than a 
domestic publisher. 


What constitutes “manufacture in the United States” or Canada 

A difficult problem in the manufacturing clause controversy involves 
the restrictions to be imposed on foreign typesetting or composition. 
Under what they regard as a loophole in the present law, a number of 
publishers have for years been having their manuscripts set in type 
abroad, importing “reproduction proofs,” and then printing their 
books from offset plates “by lithographic process * * * wholly per- 
formed in the United States.” The language of the statute on this point 
is ambiguous and, a'though the nublishers’ practice has received some 
support from the Copyright Office, there is a question as to whether 
or not it violates the manufacturing requirements. 

In general the book publishers have opposed any definition of do- 
mestic manufacture that would close the “repro proof” loophole or 
that would interfere with their use of new techniques of book produc- 
tion, including use of imported computer tapes for composition here. 
This problem was the focal point of a compromise agreement between 
representatives of the book publishers and authors on the one side and 
of typographical firms and printing trades unions on the other, and 
the bill embodies this compromise as a reasonable solution to the 
problem. 

Under subsection (c) the manufacturing requirement is confined to 
the following processes: (1) Typesetting and platemaking., “where the 
copies are printed directly from tvpe that has been set, or directly from 
plates made from such type”; (2) the making of plates, “where the 
making of plates by a lithographic or photoengraving process is a final 
or intermediate step preceding the printing of the copies”; and (3) in 
all cases, the “printing or other final process of producing multiple 
copies and any binding of the copies.” Under the subsection there 
would be nothing to prevent the importation of reproduction proofs, 
however they were prepared. as long as the plates from which the copies 
are printed are made here and are not themselves imported. Similarly, 
the importation of computer tapes from which plates can be prepared 
here would be nermitted. However, regardless of the process involved, 
the actual duplication of multiple copies, together with any binding, 
are required to be done in the United States or Canada. 


Effect of noncompliance with manufacturing requirement 


Subsection (d) of section 601 makes clear that compliance with the 
manufacturing requirements no longer constitutes a condition of copy- 
right with respect to reproduction and the distribution of copies. The 
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bill does away with the special “ad interim” time limits and registra- 
tion requirements of the present law and, even if copies are importe 
or distributed in violation of the section, there wou d be no effect on 
the copyright owner’s right to make and distribute phonorecords of the 
work, to make derivative works including dramatizations and motion 
pictures, and to perform or display the work publicly. Even the rights 
to reproduce and distribute copies are not lost in cases of violation, 
although they are limited as against certain infringers. | 

Subsection (a) provides a complete defense in any civil action or 
criminal proceeding for infringement of the exclusive rights of repro- 
duction or distribution of copies where, under certain circumstances, 
the defendant proves violation of the manufacturnig requirements. 
The defense is limited to infringement of the “nondramatic literary 
material comprised in the work and any other parts of the work in 
which the exclusive rights to reproduce and distribute copies are owned 
by the same person who owns such exclusive rights in the nondramatic 
literary material.” This means, for exam le, that the owners of copy- 
right in photographs or illustrations published in a book copyrighted 
by someone else who would not be deprived of rights against an in- 
fringer who proves that there had been a violation of section 601. 

Section 601(d) places the full burden for proving violation on the 
infringer. The infringer’s defense must be based on proof that: (1) 
copies in violation of section 601 have been imported or publicly dis- 
tributed in the United States “by or with the authority” of the copy- 
right owner; and (2) that the infringing copies complied with the 
manufacturing requirements; and (3) that the infringement began 
before an authorized edition complying with the requirements had 
been registered. The third of these clauses of subsection (d) means, in 
effect, that a copyright owner can reinstate full exclusive rights by 
manufacturing an edition in the United States and making registra- 
tion for it. 
_ Subsection (e) requires the plaintiff in any infringement action 
involving publishing rights in material subject to the manufacturing 
clause to identify the manufacturers of the copies in his complaint. 
Correspondingly, section 409 would require the manufacturers to be 
identified in applications for registration covering published works 
subject to the requirements of section 601. 


Section 602. Inrratncinc IMPORTATION 


Scone of the section 

Section 602, which has nothing to do with the manufacturing re- 
quirements of section 601, deals with two separate situations: importa- 
tion of “piratical” article (that is, copies or phonorecords made with- 
out any authorization of the copyrieht owner), and unauthorized im- 
portation of copies or phonorecords that wree lawfully made. The 
general anproach of section 602 is to make unauthorized importation 
an act of infringement in both cases, but to permit the United States 
Customs Service to prohibit importation only of “piratica]” articles. 

Section 602(a) first states the general rule that unauthorized im- 
portation is an infringement merely if the copies or phonorecords 
‘have been acquired outside the United States”, but then enumerates 
three specific exceptions: (1) importation under the authority or for 
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the use of a governmental body, but not including material for use 
in school or copies of an audiovisual work imported for any purpose 
other than archival use; (2) importation for the private use of the 
importer of no more than one copy or phonorecord of a work at a 
time, or of articles in the personal baggage of travelers from abroad; 
or (3) importation by nonprofit organizations “operated for schol- 
arly, educational, or religious purposes” of “no more than one copy 
of an audiovisual work solely for archival purposes, and no more than 
five copies or phonorecords of any other work for its library lending 
or archival purposes.” The bill specifies that the third exception does 
not apply if the importation “is part of an activity consisting of sys- 
tematic reproduction or distribution, engaged in by such organization 
in violation of the provisions of section 108(g) (2).” 

Tf none of the three exemptions applies, any unauthorized importer 
of copies or phonorecords acquired abroad could be sued for damages 
and enjoined from making any use of them, even before any public 
distribution in this country has taken place. 

Importation of “piratical” copies 

Section 602(b) retains the present statute’s prohibition against im- 
portation of “piratical” copies or phonorecords—those whose making 
“would have constituted an infcingement of copyright if this title had 
been applicable.” Thus, the Customs Service could exclude copies or 
phonorecords that were unlawful in the country where they were 
made; it could also exclude copies or phonorecords which, although 
made lawfully under the domestic law of that country, would have 
been unlawful if the U.S. copyright law could have been applied. A 
typical example would ke a work by an American author which is in 
the public domain in a foreign country because that country does 
not have copyright relations with the United States; the making 
and publication of an authorized edition would be lawful in that 
country, but the Customs Service could prevent the importation of 
any copies of that edition. 

Importation for infringing distribution 

The second situation covered by section 602 is that where the copies 
or phonorecords were lawfully made but their distribution in the 
United States would infringe the U.S. copyright owner’s exclusive 
rights. As already said, the mere act of importation in this situation 
would constitute an act of infringement and could be enjoined. How- 
ever, in cases of this sort it would be impracticable for the United 
States Customs Service to attempt to enforce the importation prohi- 
bition, and section 602(b) provides that, unless a violation of the 
manufacturing recuirements is also involved, the Service has no au- 
thority to rrevent importation, “where the copies or phonorecords 
were lawfully made.” The subsection would authorize the establish- 
ment of a procedure under which copyright owners could arrange 
for the Customs Service to notifv them whenever articles appearing 
to infringe their works are imported. 


Section 603. EnrorceMEeNtT OF IMPORTATION PROHIBITIONS 


The importation prohibitions of both sections 601 and 602 would 
be enforced under section 603, which is similar to section 109 of the 
statute now in effect. Subsection (a) would authorize the Secretary of 
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the Treasury and the United States Postal Service to make regula- 
tions for this purpose, and subsection (c) provides for the disposition 
of excluded articles. 

Subsection (b) of section 603 deals only with the prohibition against 
importation of “piratical” copies or phonorecords, and is aimed at 
solving problems that has arisen under the present statute. Since the 
United States Customs Service is often in no position to make deter- 
ininations as to whether particular articles are “piratical,” section 
603(b) would permit the Customs regulations to require the person 
seeking exclusion either to obtain a court order enjoining importation, 
or to furnish proof of his claim and to post bond. 


Sections 701 Trrroucn 710. ADMINISTRATIVE PROVISIONS 


Chapter 7, entitled “Copyright Office,” sets forth the administrative 
and housekeeping provisions of the bill. 


Administrative Procedure Act 

Under an amendment to section 701 adopted by the Committee, the 
Copyright Office is made fully subject to the Administrative Pro- 
cedure Act with one exception : under section 706 (b), reproduction and 
distribution of copyright deposit copies would be made under the 
Freedom of Information Act only to the extent permitted by the 
Copyright Office regulations. 

Retention and disposition of deposited articles 

A recurring problem in the administration of the copyright law has 
been the need to reconcile the storage limitations of the Copyright 
Office with the continued value of deposits in identifying copyrighted 
works. Aside from its indisputable utility to future historians and 
scholars, a susbtantially complete collection of both published and 
unpublished deposits, other than those selected by the Library of 
Congress, would avoid the many difficulties encountered when copies 
needed for identification in connection with htigation or other pur- 
poses have been destroyed. The basic policy behind section 704 is that 
cpyright deposits should be retained as long as possible, but that the 
Register of Copyrights and the Librarian of Congress should be em- 
powered to dispose of them under appropriate safeguards when they 
decide that it has become necessary to do so. 

Under subsection (a) of section 704, any copy, phonorecord, or iden- 
tifving material deposited for registration, whether registered or not, 
becomes “the property of the United States Government.” This means 
that the copyright owner or person who made the depodsit cannot de- 
mand its return as a matter of right, even in rejection cases, although 
the provisions of section 407 and 408 are flexible enough to allow for 
special arrangements in exceptional cases. On the other hand, Govern- 
ment ownership of deposited articles under section 704(a) carries with 
it no privileges under the copyright. itself; use of a deposited arti- 
cle in violation of the copyright owner's exclusive rights would be 
infringement. 

With respect to published works, section 704(b) makes all deposits 
available to the Library of Congress “for its collections, or for ex- 
changes or transfer to any other library”; where the work is unpub- 
lished, the Library is authorized to select any deposit for its own 
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collections or for transfer to the National Archives of the United States 
or to a Federal records center. 

Motion picture producers have expressed some concern lest the right 
to transfer copies of works, such as motion pictures, that have been 
published under rental, lease, or loan arrangements, might lead to 
abuse. However, the Library of Congress has not knowingly trans- 
ferred works of this sort to other libraries in the past, and there is 
no reason to expect it to do so in the future. 

The Committee added a new subsection (c) to section 704, under 
which the Register is authorized to make microfilm or other record 
copies of copyright deposits before transferring or otherwise dispos- 
ing of them. 

For deposits not selected by the Library, subsection (d) provides 
that they, or “identifying portions or reproductions of them,” are to be 
retained under Copyright Office control “for the longest period con- 
sidered practicable and desirable” by the Register and the Librarian. 
When and if they ultimately decide that retention of certain depos- 
ited articles is no longer “practicable and desirable,” the Register and 
Librarian have joint discretion to order their “destruction or other 
disposition.” Because of the unique value and irreplaceable nature 
of unpublished deposits, the subsection prohibits their intentional 
destruction during their copyright term, unless a facsimile reproduc- 
tion has been made. 

Subsection (e) of section 704 establishes a new procedure under 
which a copyright owner can request retention of deposited material 
for the full term of copyright. The Register of Copyrights is author- 
ized to issue regulations prescribing the fees for this service and the 
“conditions under which such requests are to be made and granted.” 
Catalog of copyright entries 

Section 707 (a) of the bill retains the present statute’s basic require- 
ment that the Register compile and publish catalogs of all copyright 
registrations at periodic intervals, but provides for “discretion to 
determine, on the basis of practicability and usefulness the form 
and frequency of publication of each particular part”. This provision 
will in no way diminish the utility or value of the present catalogs, 
and the flexibility of approach, coupled with use of the new mechani- 
cal and electronic devices now becoming available, will avoid waste 
and result in a better product. 

Coyright Office fees 

_ The schedule of fees set out in section 708 reflects a general increase 
in the fees of the Copyright Office from those established by the Con- 
gress in 1965. The basic fees are $10 for registration, $6 for renewal 
registration. $10 for recordation of documents and $10 per hour for 
searching. The section also contains new fee provisions needed because 
of new requirements or services established under the bill, and subsec- 
tion (a)(11) authorizes the Register to fix additional fees, on the 
“basis of the cost of providing the service,” “for any other special 
services requiring a substantial amount of time or expense.” Subsec- 
tion (b) makes clear that, except for the possibility of waivers in “occa- 
sional or isolated cases involving relatively smal] amounts,” the Regis- 
ter is to charge fees for services rendered to other Government 
agencies. 
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Postal interruptions 


Section 709 authorizes the Register of Copyrights to issue regula- 
tions tu permit the acceptance by the Copyright Office of documents 
which are delivered after the close of the prescribed period if the delay 
was caused by a general disruption or suspension of postal or other 
transportation or communications services. 


Reproductions for the blind and handicapped 


Section 710 directs the Register of Copyrights to establish by regu- 
lation forms and procedures by which the copyright owners of certain 
categories of works may voluntarily grant to the Library of Congress 
a license to reproduce and distribute copies or phonorecords of the 
work solely for the use of the blind and physically handicapped. 


Cuarter §. Coprricut Rorvarry ComMMIssion 


Chapter 8 establishes a Copyright Royalty Commission for the pur- 
pose of periodically reviewing and adjusting statutory royalty rates 
for use of copyrighted materials pursuant to compulsory licenses pro- 
vided in sections 111 (secondary transmissions by cable systems), 115 
(mechanical royalties) and 116 (jukebox) of the bill. In addition, the 
Commission will make determinations as to reasonable terms and rates 
of royalty payments as provided in section 118 (public broadcasting), 
and to resolve disputes over the distribution of royalties paid pursuant 
tothe statutory licenses in sections 111 and 116. 

The Committee recognizes that the industries affected by the royalty 
rates over which the Commission has jurisdiction are very different, 
and it is therefore expected that any adjustment of a rate by the Com- 
mission shall be based on the economic conditions peculiar to the in- 
dustries affected by that rate. Likewise, the Committee recognizes the 
fact that the cable television industry is a developing industry in 
transition, whereas the recording and jukebox industries are long- 
established. Therefore, the Committee has chosen periods of different 
lengths in which the Commission is to review the rates affecting those 
industries. Rates for retransmission of copyrighted works by cable 
television systems will be reviewed in 1980 and each subsequent fifth 
year. Rates established for mechanical reproduction will be reviewed 
in 1980, 1987, and in each subsequent 10th year. Rates for performance 
by jukebox will be reviewed in 1980. and in each subsequent 10th year. 
Rates and terms under section 118 will be reviewed in 1982 and in each 
subsequent fifth year. The Committee does not intend that rate changes, 
whether up or down, should necessarily be made as the result of such 
periodic reviews. 

The Committee has chosen to stagger the times for review of the var- 
ious rates established under the bill so as to balanee the workload of the 
Commission. Cable and copyright owners agreed to a set of standards 
for the adjustment. of rates which the Committee in large measure has 
accepted. No specific standards governing the establishment or adjust- 
ment of rates by the Commision, other than rates for cable transmis- 
sions, have been detailed in the legislation, because the Committee did 
not wish to limit the factors that ‘the Commission might consider ina 
world of constantly changing economics and technology. However, it 
is anticipated that the Commission will consider the following objec- 
tives in determining a reasonable rate under sections 115 and 116: 
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(1) The rate should maximize the availability of diverse creative 
works to the public. 

(2) The rate should afford the copyright owner a fair income, 
or if the owner is not a person, a fair profit, under existing eco- 
nomic conditions, in order to encourage creative activity. 

(3) The rate should not jeopardize the ability of the copyright 
user 

(a) to earn a fair income, or if the user is not a person, a 
fair profit, under existing economic conditions, and 
(b) to charge the consumer a reasonable price for the 


product. 

(4) The rate should reflect the relative roles of the copyright 
owner and the copyright user in the product made available to the 
public with respect to relative creative contribution, technological 
contribution, capital investment, cost, risk, and contribution to the 
opening of new markets for creative expression and media for 
their communication. 

(5) The rate should minimize any disruptive impact on the 
structure of the industries involved and on generally prevailing 
industry practices. 

Similar considerations are noted in connection with Commission 
review of rates and terms for public broadcasting in the discussion 
of section 118, above. 


Structure of the Copyright Royalty Commission 

The Senate bill provides that, upon certifying the existence of a 
controversy concerning distribution of statutory royalty fees or upon 
periodic petition for review of statutory royalty rates by an interested 
party, the Register of Copvrights, is to convene a three member panel 
to constitute a Copyright Royalty Tribunal for the purpose of re- 
solving the controversy or reviewing the rates. 

The Senate bill provides that the Tribunal be appointed by the 
Register from among the membership of the American Arbitration 
Assocation or similar organization. The Tribunal is to exist within 
the Library of Congress. 

Due to constitutional concern over the provision of the Senate bill 
that the Register of Copyrights, an emplovee of the Legislative 
Branch, appoint the members of the Tribunal, the Committee adopted 
an amendment providing for direct appointment of three individuals 
by the President. The name of the Tribunal was changed to the Copy- 
right. Royalty Commission. 

Although under the Committee Amendment, the Commission is to 
be an independent authority, it is to receive administrative support 
from the Library of Congress. 

The Commission is authorized to appoint a staff to assist it in carry- 
ing out its resroncibilities. However, it is expected that the staff will 
consist only of sufficient clerical personnel to provide one full time 
secretary for each member and one or two additional employees to meet 
the clerical needs of the entire Commission. Members of the Commis- 
sion are expected to perform all professional responsibilities them- 
selves, except where it is necessary to employ outside experts on a 
consulting basis. Assistance in matters of administration, such as pay- 
roll and budgeting, will be available from the Library of Congress. 

The Committee expects that the President shall appoint members 
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of the Commission from among persons who have demonstrated pro- 
fessional competence in the field of copyright policy. 
Adjustment of Cable Television Royalty Rates 

Section 801(b) (2) authorizes the Commission to make determina- 
tions concerning the adjustment of the copyright royalty rates con- 
tained in Section 111. Such determinations are to be made solely in 
accordance with the provisions contained in Section 801(b) (2) Day. 
(B), (C), and (D). The time periods when such adjustments may be 
made are set forth in Section 804. 

Under Section 801(b) (2) (A), the Commission may adjust the rates 
established in Section 111(d) (2) (B) to reflect (1) national monetary 
inflation or deflation, or (2) changes in the average rates charged 
cable subscribers for the basic service of providing secondary trans- 
mission to maintain the real constant dollar level of the royalty fee 
per subscriber which existed as of the date of enactment of this legis- 
lation. The purpose of this provision is to assure that the value of the 
rovalty fees paid by cable systems is not eroded by changes in the 
value of the dollar or changes in average rates charged cable sub- 
scribers. The Committee recognizes, however, that no royalty fees will 
be paid by cable systems until the legislation is effective on January 1, 
1978, and accordingly that the rovalty fee per subscriber base calcu- 
lated at the time of enactment must necessarily constitute an esti- 
mated value, In the Committee’s view, and based on projections sup- 
plied by the interested parties, the total royalties produced under the 
fee schedule at the time of enactment should approximate $8.7 million. 

In adjusting the fee the Copyright Royalty Commission is limited 
to changes reflecting national monetary inflation or deflation or 
changes in the average rates charged cable subscribers for the basic 
service of providing secondary transmissions. Concern was expressed 
during the hearings on the revision legislation that cable systems may 
reduce the basic charge for the retransmission of broadcast signals as 
an inducement for individuals to become subscribers to additional serv- 
ices (e.g., pay-cable). Such a shift of revenue sources would have the 
effect of understating basic subscriber revenues and would deny copy- 
right owners the level of royalty fees for secondary transmission con- 
templated by this legislation. Accordingly, such shifts of revenue 
sources, if they do occur, should be taken into account by the Commis- 
sion in adjusting the basic rates. 

There are also two limitations on the power of the Commission to 
adjust rates under Section 801(b) (2) (A). The first provides that no 
change in the rates established by Section 111(d) (2) (B) is permitted 
if the average rates charged cable system subscribers for the basic 
service of providing secondary transmissions exceeds the change in 
national monetary inflation. Thus, in the situation where subscriber 
rates during a particular adjustment period increase 20 percent but 
national monetary inflation increases only 10 percent no change or re- 
duction in the rates is permitted. 

The second limitation provides that no increase in the average roy- 
alty fee shall be permitted based on any reduction in the average num- 
ber of distant signal equivalents per subscriber. The purnose of this 
limitation is to make clear that if the average number of distant sig- 
nals carried by a cable system is reduced in the future (and thereby 


176 


the average number of distant signal equivalents per subscriber) no 
increase in the royalty fee to offset this reduction is permitted. The 
limitation does not, however, preclude any change in the rates that may 
be required to maintain the real constant dolar level of royalty fees 
per subscriber because of national monetary inflation or deflation or 
changes in the average rates charged subscribers for the basic service 
of providing secondary transmissions. 

The Commission may also consider, in its discretion, any other factor 
relating to the maintenance of the real constant dol'ar level of royalt: 
fees per subscriber and need not increase the royalty rates to the full 
extent, provided it can be demonstrated that the cable industry has been 
restrained by subscriber rates regulating authorities from increasing 
the rates for the basic service of providing secondary transmissions. 


Increase in the Number of Distant Signals 


Under Section 801(b) (2) (B), the Commission may adjust the rates 
established in Section 111(d) (2) (B) if the rules and regulations of 
the FCC are amended at any time after April 15, 1976, to permit the 
carriage of additional distant signals. In this event the Commission 
may ensure that the rates for the additional distant signal equivalents 
resulting from such carriage are reasonable in light of the changes 
effected by the amendment to the FCC rules and regulations. 

The purpose of this provision is to give the Commission broad dis- 
cretion to reconsider the royalty rates applicable to (but only to) the 
carriage of any additional distant signals permitted under the rules 
and regulations of the FCC after April 15, 1976. The present FCC 
rules limiting the number of distant signals that may be carried by 
cable systems have the effect of protecting copyright owners by re- 
stricting the amount of television broadcast programming retrans- 
mitted into distant markets. If these rules are changes in the future to 
allow additional cable carriage of television programs it is the Com- 
mittee’s judgment that the royalty rates paid by cable systems should 
be adjusted to reflect such changes. At the same time, Section 801(b) 
(2) (B) makes clear that the royalty rates mav not. be adjusted with 
respect to (1) distant signals permitted under FCC rules and regula- 
tions in effect on April 15, 1976; (2) distant signals of the same type 
(i.e., independent, network or noncommercial educational) substituted 
for such permitted signals; or (3) distant television broadcast signals 
first carried after April 15, 1976, pursuant to an individual waiver of 
the FCC rules and regulations as such rules and regulations were in 
effect on April 15, 1976. Royalty adiustments with respect to any 
distant signal equivalent or any fraction thereof represented by the 
carriage of such distant signals may be made pursuant to Section 
801(b) (2) (A). . 

In determining the reasonableness of rates under this provision, the 
Commission should consider, among other factors, the economic impact 
that such adjustment may have on copyright owners and users, includ- 
ing broadcast stations, and the effect of such additional distant. signal 
equivalents, if anv, on local broadcasters’ ability to serve the public. It 
is the intent of the Committee, however, that the Copyright Royalty 
Commission not be viewed or used by the parties of interest as a forum 
to accomplish what they were unable to accomplish before the FCC. 
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Change in the Syndicated and Sports Program Exclusivity Rules 

Section 801(b) (2) (C) provides that the Commission may adjust the 
rates established in Section 111(d) (2) (B) in the event of any change 
in the FCC rules and regulations with respect to syndicated and sports 

rogram exclusivity after April 15, 1976. In this event the rates may 

e adjusted to assure that such rates are reasonable in light of the 
changes to such rules and regulations. Any such adjustment, however, 
shall only apply to the affected television broadcast signals carried on 
those systems affected by change. For this purpose, the Commission 
may exercise its discretion to adopt royalty schedules for particular 
classes of cable systems. 

The purpose of this subclause is similar to that of Section 801(b) 
oH (B). The syndicated and sports program exclusivity rules of the 
FCC have the effect of protecting copyright owners by restricting the 
cable carriage of certain distant television programming. If these 
rules are changed in the future to relax or increase the exclusivity 
restrictions, it 1s the Committee’s judgment that the royalty rates paid 
by cable systems should be adjusted to reflect such changes. 


Adjustment of the Small System Royalty Fees 

Section 801(b) (2) (D) provides that the small system gross receipts 
limitations established in Section 111(d) (2) (C) and (D) may be 
adjusted to reflect national monetary inflation or deflation or changes 
in the average rates charged cable system subscribers for the basic 
service of providing secondary transmissions to maintain the real 
constant dollar value of the exemptions provided therein. That is, the 
Commission is directed to look at these two factors to insure that 
systems of the same size as are now entitled to the exemptions provided 
for in sections 111(d) (2) (C) and (D) continue to be so entitled. For 
the purposes of section 111(d) (2) (C), references to the gross receipt 
limitations of that section mean all of the dollar amount specified 
therein. 
Distribution of Royalty Fees 

Section 801(b) (3) provides that the Commission is authorized to 
distribute the royalty fees deposited with the Register of Copyrights 
under Sections 111 and 116 and to determine the distribution of such 
fees where a controversy exists. 


Institution and Conclusion of Proceedings 

Section 804 establishes the time periods during which the Commis- 
sion shall institute and conclude proceedings for the adjustment or 
distribution of royalty fees. 


Periodic Adjustment of Certain Rates 

Under Section 804(a), proceedings to adjust the rovalty rates spe- 
cified in Sections 115 (mechanical royalty) and 116 (juke-box) and 
proceedings under Sections 801(b) (2) (A) and (D) (cable television 
rates for certain purposes), are instituted in the following periodic 
time intervals: 


(1) On Januarv 1, 1980, the Chairman of the Commission 
is required to publish in the Federal Register notice of the 
commencement of proceedings to adjust all the rates referred 
to in Section 804(a). 


251-757 O = 77 = 12 
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(2) Thereafter, during the calendar years specified below, 
any owner or user of a copyrighted work whose royalty rates 
are specified in the legislation, or by a rate established by the 
Commission, may file a petition with the Commission declar- 
ing that the petitioner requests an adjustment of the rate. 
If the Commission determines that the applicant has a signifi- 
cant interest in the royalty rate for which adjustment is 
requested, the Chairman of the Commission shall cause notice 
to bi published in the Federal Register of this determination 
together with notice of the commencement of proceedings to 
adjust the rate. 

(A) In proceedings to adjust the cable television rates 
for certain purposes under Sections 801(b) (2) (A) and 
(D) such petitions may be filed during 1985 and in each 
subsequent fifth calendar year ; 

(B) In proceedings under Section 801(b) (1) to adjust 
the mechanical royalty rate as provided in Section 115, 
such petitions may be filed in 1987 and in each subsequent 
tenth year; 

(C) In proceedings under Section 801(b) (1) to adjust 
the juke-box royalty rate as provided in Section 116, such 
petitions may be filed in 1990 and in each subsequent 
tenth calendar year. 


Immediate Review of Cable Television Rates for Certain Purposes 
Section 804(b) provides that following an event described in Sec- 
tion 801(b) (2) (B) or (C), any owner or user of a copyrighted work 
whose royalty rates are specified by Section 111, or by a rate estab- 
lished by the Commission, may, within 12 months, file a petition 
requesting an adjustment of the rates. In this event the Commission 
is required to proceed as in Section 804(a) (2). Any change in the 
royalty rates made by the Commission pursuant to this provision may 
be reconsidered in 1980, 1985, and each fifth calendar year there- 
ao in accordance with the provisions in Section 801(b) (2) (B) or 


The purpose of this provision is to reflect the Committee’s concern 
about any change in the rules and regulations of the FCC pertaining 
to cable carriage of distant signals or to syndicated or sports program 
exclusivity. The Committee believes that if these rules and regulations 
are revised, amended, or changed in any manner by the FCC, any 
owner or user of a copyrighted work should have an immediate right, 
exercisable for a 12 month period following the date such changes are 
finally effective, to request an adjustment of the royalty rates speci- 
fied in Section 111. Further, it is the Committee’s intent that any 
change made by the Commission pursuant to such a petition may be 
reviewed again in 1980, 1985, and each subsequent fifth calendar year, 
as the case may be, and under the standards established in Sections 801 
(b) (2) (B) and (C). It is also the Committee’s intent that the ability 
to petition the Commission to adjust the rates pursuant to this sub- 
section is not limited, following the first adjustment, to the subsequent 
five year periods specified, but may arise at any time as FCC rule 
changes described above take place. 
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ee of Proceedings to Adjust Public Broadcasting Royalty 
ates 

Section 804(c) provides that the institution of proc edinge under 
Section 801(b) (1) concerning the determination of reasonable terms 
and rates of royalty payments as provided in Section 118 shall proceed 
when and as provided in that section. 


Institution of Proceedings to Distribute Royalty Fees 


Section 804(d) provides that with respect to proceedings under Sec- 
tion 801(b) (3) concerning the distribution of royalty fees in certain 
circumstances under Section 111 or 116, the Chairman of the Commis- 
sion shall, upon determination by the Commission that a controversy 
exists concerning such distribution, publish a notice of commencement 
of proceedings to distribute the royalty fees in the Federal Register. 


Prompt Resolution of Proceedings 


Section 804(e) provides that all proceedings instituted by the Com- 
mission shall be initiated without delay following publication of the 
notices specified in this section and that the Commission is required 
to render a final decision in any such proceeding within one year from 
the date of publication of the notice. 


Judicial Review 


The Senate bill provides that, following a final determination in 
any proceeding with respect to royalty rates, the Copyright Royalty 
Tribunal is to transmit its decision to the Senate and House of Repre- 
sentatives for review. Within 90 days of such transmittal either House 
of Congress may nullify the determination of the Tribunal by ndoprlon 
of a resolution expressing disapproval of such determination. Judicial 
review of determinations of the Royalty Tribunal under the Senate 
bill is permitted only where: (1) The determination was procured by 
corruption, fraud, or undue means; (2) there was evident partiality 
or corruption in any of the members of the Tribunal, or (3) any mem- 
ber of the Tribunal was guilty of any misconduct by which the rights 
of any party were prejudiced. 

The Committee concluded that determinations of the Copyright 
Royalty Commission were not appropriate subjects for regular review 
by Congress and that the provisions of the Senate bill providing for 
judicial review were far too restrictive. Therefore, it amended the 
Senate bill to eliminate automatic Congressional review and to broaden 
the scope of judicial review. The amended bill provides for the full 
scope of judicial review provided by Chapter 7 of the Administrative 
Procedure Act. Congressional review of the activities of the Copyright 
Royalty Commission will occur as part of the oversight functions of 
the Judiciary Committees of the House of Representatives and the 
Senate. The oversight process will provide the Congress sufficient in- 
formation to determine whether statutory changes are needed at some 
time in the future. 

The expanded judicial review provided in the Committee amend- 
ment will permit much more detailed, thoughtful, and careful review 
of possibly arbitrary or capricious determinations of the Commission 
than can be provided by Congressional review. 
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TRANSITIONAL AND SUPPLEMENTARY PROVISIONS 


Sec. 101 of S. 22 consists of the completely revised text of title 17 
of the United States Code, containing eight chapters and 71 sections 
running from section 101 through section 809. Sections 102 through 115 
of the bill are “transitional and supplementary” provisions which 
would not be a part of the new title 17. 


Effective date 


Under Sec. 102 of the transitional and supplementary provisions, 
the revised title 17 would come into effect on January 1, 1978, “except 
as otherwise expressly provided by this Act.” Specific exceptions are 
made for the provisions of sections 118, 804(b), and Chapter 8, which 
take effect immediately upon enactment. The reference to section 304 
(b) is necessary to take account of the specified cases of subsisting 
renewal copyrights that have already been extended under Public 
Laws 87-668, 89-142, 90-141, 90-416, 91-147, 91-555, 92-170, 92-566, 
and 93-573, rights scheduled to expire during 1976 and of copyrights 
for which renewal registration is made between December 31, 1976, and 
December 31, 1977. In these cases the new statute would operate, before 
its effective date, to extend the total duration of copyright to 75 years 
from the date it was secured. 


Works in the public domain 

Since there can be no protection for any work that has fallen into 
the public domain before January 1, 1978, Sec. 103 makes clear that 
lost or expired copyrights cannot be revived under the bill. The second 
sentence of the section, which prohibits recording rights in nondramatic 
musical works copyrighted before July 1, 1909, relates to the provision 
in the 1909 act limiting recording rights to musical works copyrighted 
after its effective date. 


Amendments of other statutes 


Sec. 105 contains seven subsections, each amending an existing Fed- 
era] statute that refers to copyright protection. Consistent with the 
provisions of section 105 of revised title 17 on works of the U.S. 
Government, subsection (a) repeals the vestigial provision of the 
Printing Act dealing with the same subject. Subsection (b) amends 
the Federal Records Act of 1950 to preserve immunity of the General 
Services Administration with respect to infringement of Presidential 
papers that have neither been published nor registered for copyright. 

Section 1498(b) of title 28 of the United States Code, the provision 
dealing with Government liability for copyright infringement, is 
amended by Sec. 105(c) to substitute the appropriate section number. 

Subsection (d) would amend section 543 (a) (4) of the Internal Reve- 
nue Code, as amended, to delete a parenthetical phrase exempting 
common law copyrights and copyrights in commercial prints and labels 
from special treatment of personal holding company income; the 
Treasury Department has agreed to this amendment. Subsection (e) 
repeals a clause of section 8202(a) of title 39 of the United States 
Code dealing with free mailing privilege for copyright deposits under 
the present law. Subsection (f) amends a provision of the Standard 
Reference Data Act creating a special exception to the prohibition 
against copyright in works of the United States Government, and 
subsection (g) adjusts terminology in the statute governing the Li- 
brary of Congress. 
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Existing compulsory licenses for mechanical reproduction of music 

As already explained in connection with section 115, the bill would 
preserve the general principle of a compulsory license for the mechan- 
ical reproduction of copyrighted music, but with a great many changes 
in specific feat ures. Section 106 is a transitional provision dealing with 
the status of compulsory licenses that have slecadss been obtained when 
the new law becomes effective. In general it would permit the compul- 
sory licensee to “continue to make and distribute such parts [i.e., phono- 
records] embodying the same mechanical reproduction |i.e., sound 
recording] without obtaining a new compulsory license.” However, 
any new “mechanical reproduction” would be fully subject to the pro- 
visions of section 115 and, even where the earlier sound recording is 
reproduced, any phonorecords made after January 1, 1978 would be 
subject to the provisions of the revised statute as to royalty rate, 
methods of payment, and consequences of default. 


Ad interim copyrights 

As an exception to the manufacturing requirements, sections 22 and 
23 of the present statute provide a special procedure under which, if 
registration is made within 6 months after publication, a temporary 
or “ad interim” copyright can be secured for 5 years. The “ad interim” 
time limits and procedures have been dropped from the manufacturing 
provisions of section 601 of the bill, and Sec. 107 therefore deals with 
the transitional case of “any work in which ad interim copyright is 
subsisting or is capable of being secured on December 31. 1977.” Where 
a work is already covered by an ad interim copyright or, having been 
published during the last 6 months of 1977, the work is eligible for ad 
interim registration on that date; its copyright protection is auto- 
matically extended to the full term provided by section 304. 


Notice in copies of previously published works 

Since the notice requirements of the new statute are different and, 
with respect to the year date, more inclusive that those of the present 
law, a transitional provision is needed to cover works first published 
before the effective date of the revised law. Sec. 108 makes clear that, 
as a general rule, the notice provisions of the new law apply to “all 
copies or phonorecords publicly distributed after January 1, 1978,” but 
adds that, in the case of a work published before that date, “compliance 
with the notice provisions of title 17 either as it existed on December 31, 
1977, or as amended by the first section of this Act, is adequate with 
respect to copies publicly distributed after December 31, 1977.” 


Registration and recordation with respect to subsisting copyrights 

Sec. 109 of the transitional and supplementary provisions makes 
clear that registration and recordation on the basis of materials re- 
ceived in the Copyright Office before the effective date of the new 
law are to be made under the present law, even though the process 
is completed after January 1, 1978. Where the Register of Copyrights 
makes a demand, either before or after the effective date of the new 
law, for deposit of copies published before that date, Sec. 110 provides 
that. the demand, and the effect of noncompliance with it, will be 
governed by the present statute; however, any deposit, application, 
and fee received after December 31, 1977, in response to the demand 
are to be filed in accordance with revised statute. 

Several provisions of the bill, including sections 205 (c) (2), 205(d), 
405 (a) (2), 406(a) (1), 406(a) (2), 411, and 412, prescribe registration 
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or recordation as a prerequisite for certain purposes. Where the work 
involved is covered by a subsisting copyright when the new law be- 
comes effective, it is intended that any registration or recordation made 
under the present law would satisfy these provisions. 


Phonograph records bearing counterfeit labels 


Séc. 111 amends section 2318 of title 18 of the United States Code, 
the counterfeit record label statute, to increase the criminal penalty 
from the current misdemeanor status. A person shall be fined not more 
than $10,000 or imprisoned not more than one year, or both, for the 
first offense of knowingly and with fraudulent intent causing the 
transportation of phonorecords bearing forged or counterfeit labels. 
For any subsequent offense a person shall be fined not more than 
$25,000 or imprisoned not more than 2 years, or both. The section 
further amends Section 2318 to provide for the forfeiture and destruc- 
tion of counterfeit labels. 


Applicable law 


Sec. 112 makes clear that a cause of action existing on January 1, 
1977, is to be governed by the law under which it arose. 

American Television and Radio Archives 

The American Television and Radio Archive established by this bill 
will provide a repository for the preservation of our nation’s television 
and radio heritage. The need for such a repository has become more 
pressing as the importance of television’s role in American society has 
increased, and particularly as television news has become more heavily 
relied upon by Americans as an important source of news. The pro- 
visions of the bill establishing an American Television and Radio 
Archive attempt to ensure preservation and limited distribution (for 
research purposes) of this material while at the same time not causing 
or encouraging copyright infringement. 

Under this section, the Librarian of Congress shall estblish the 
Archive in the Library of Congress, After consulting with interested 
organizations and individuals, the Librarian shal! place in the Archives 
fixations of those television and radio programs which are of present 
or potential public or cultural interest, historical significance, cog- 
nitive value, or otherwise worthy of preservation. These may include 
copies and phonorecords of transmission programs, both published 
and unpublished, acquired in accordance with the provisions of sec- 
tions 407 and 408 of Title 17, transferred from the existing collections 
of the Library of Congress; given to or exchanged with the Archive 
by other libraries, archives, organizations or individuals: or purchased 
from the owner. 

The Librarian shall also maintain and publish appropriate catalogs 
and indexes of the collections or the Archives, and make the collections 
available for study and research under the conditions prescribed in this 
section. It is expected that in compiling its index of collected mate- 
rials, and particularly in establishing an indexing system for retrieval 
of those news broadcasts eligible for distribution under this section, 
the Librarian will make use of existing indexes which may have been 
prepared by the owners of copyrighted news product and shall attempt 
to make this indexing process as complete and accurate as possible. In 
any event, however, it is expected that any such index compiled by the 
Librarian shall be a list of items in the collections of the Library 
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(without summaries or other commentary), and shall not b = zardu 
as an official determination of the appropriateness or completeness of 
the categories contained therein or the items contained within those 
categories. 

The functions of the Archive in serving as a central distribution 
point for research uses of broadcast news products are also provided 
for in this section. The Librarian is authorized to reproduce trans- 
mission programs consisting of regularly scheduled newscasts or 
on-the-spot coverage of news events; to compile by subject matter, 
without abridgement or any other editing, portions of these repro- 
ductions; and to reproduce these compilations and distribute any such 
reproductions by loan to a person engaged in research, and for deposit 
in a library or archive meeting the requirements of section 108(a) or 
Title 17. The distribution of such reproductions shall be for use only 
in research and not for further reproduction or performance. By 
regularly scheduled newscasts and on-the-spot coverage of news events, 
the committee intends to conform to the substantial precedents of the 
Federal Communications Commission in developing these terms. 

The committee recognizes the difficulty of properly responding to 
requests for research materials under this section. The Librarian is 
authorized to establish standards and conditions for this process 
through regulation. The committee believes that these standards should 
indicate that no compilation undertaken by the Librarian shall be 
deemed for any purposes or proceeding to be an official determination 
of the subject matter covered by such a compilation. Further, the 
committee urges the Librarian to make compilations available to in- 
dividual researchers under section 113(b)(3)(A) only if the re- 
searcher indicates the particular segments of news broadcasts he or 
she wishes to receive in compiled form, on the basis of the index pre- 
pared by the Librarian, which index would be supplied to the re- 
searcher requesting material from the Archive. Finally, the commit- 
tee believes such regulations should indicate that any compilations 
should be in chronological order and should include enough material 
broadcast directly before and after the segment requested to ensure 
the researcher that the entire segment was included. 

The proper functioning of the Archive will also depend on its ability 
to ensure the copyright integrity of materials it distributes for re- 
search purposes. The committee believes the Librarian, through regu- 
lation, should establish procedures which will facilitate proper use of 
any materials loaned for research or deposited for archival purposes 
in other libraries. These conditions should include provisions to im- 
plement the section’s prohibition on performance or reproduction. 
Authorization and severability clause 

Sec. 114 is a general authorization provision, except that “no more 
than $500,000 shall be appropriated annually for the operations of 
the Copyright Royalty Commission.” Sec. 115 is the familiar clause 
preserving the constitutionality of the remainder of the statute if 
any part of it is held unconstitutional. 


OVERSIGHT 


Oversight of the Copyright Office and the Copyright Royalty Com- 
mission is the responsibility of the Committee on the Judiciary of the 
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U.S. House of Representatives. The legislation requires that the Copy- 
right Office and the Copyright Royalty Commission shall submit re- 
ports on their activities each year to each House of Congress. 


New Bupcet AvuTuority 


The bill creates new budget authority for the Copyright Royalt 

Commission within the Library of Congress. The Conimission will 

consist of three members compensated at the rate prescribed for grade 

. a the General Schedule of Section 5332 of title 5, United States 
ode. 


STATEMENT OF THE BupceT CoMMITTEE 


No statement has been received on the bill from the House Com- 
mittee on the Budget. 


STATEMENT OF THE COMMITTEE ON GOVERNMENT OPERATIONS 


No statement has been received on the bill from the Committee o1 
Government Operations. 


EstimatTep Cost oF THE LEGISLATION 


This legislation confers a number of new duties upon the Copy- 
right Office of the Library of Congress and creates a Conyright 
Royalty Commission. However, the cost of the Copyright Office’s serv- 
ices would be recompensated either by fees required to be paid under 
section 708 or by deduction of costs under sections 111 and 116. The 
Copyright Royalty Commission is expressely authorized to deduct 
the costs of its proceedings involving distribution of royalty fees under 
section 806. In addition, the value of copies of copyrighted works re- 
quired to be deposited for the Library of Congress under the manda- 
tory deposit provisions of section 407 and the registration provisions 
of section 408 will amount to several million dollars annually. Income 
to the U.S. Government under the bill, combining cash receipts, cost 
deductions, and value of deposit copies, will very substantially exceed 
100 per cent of the annual cost of the legislation. 

The following table illustrates the cost to the United States for the 
present and each of five following fiscal years: 


INCREASED COST AND REVENUES 
{in millions of dollars| 


Fiscal year— 
~ 1977 1978 1979 1980 1981 
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Increased staff cost. ........---..---.-- 1.0 2. 0 
Increased revenue 2 3 
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-.3 = 





185 


InFLaTion Impact STATEMENT 


The bill will have no foreseeable inflationary impact on prices or 
costs in the operation of the national economy. 


CoMMITTEE VOTE 


S22 was reported by a recorded vote with 27 members voting in favor 
and 1 against. 


Caances 1n Existinc Law 


In compliance with clause 3 of rule XIII of the House of Representatives there are printed below in parallel 
columns from left to right: 


(a) (For convenience) S. 22 as adopted by the Senate on February 19, 1976; 
(b) The provisions of title 17, United States Code, the existing Copyright law, and 


(c) The Committee amendment in the nature of a substitute to S. 22 


S. 22 


AS adaytad by the Senate om Fouruary 19, 1976 


AN ACT 


For the genera] revision of the Copyright Law, title 17 of the United Staten 
‘Cada, apd for other parposm. 


Ba it enacted by the Senate ond House 0f Reproventations of the 
United States of Asserica in Congress sssombled, 
TITLE I-GENERAL REVISION OF OOPYRIGHT LAW 
‘Suc. 101. Tithe 17 of the United States Code, entitled “Copyrights”, 
ia hereby amended in its entirety to read as follows : 
TITLE 17—COPYRIGHTS 
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m1 
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mn 
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‘Chapter SUBJECT MATTER AND SCOPE OF COPYRIGHT 

one 

‘Wal, Defiattions. 


3R Sehgect matter of copyright : In gumal. 
OR Sedject matter of coyrright. Compilations and Gerivative works. 

10d Gubjert matter of capyright : National axigin. 

108. Babject matter of copyright : Usted Staten Goverment warke, 

106. Rasientve rights te copprighead warkes. 

107. Lamitetiome on eomtemtve rights : Faiz em. 

‘MGR Lémattations om umctuatve rights: Repredmetion by henrtes and antives. 
‘WO Linttations om atcineive rights: MiMfact of transfer of particular coy or 


phonorecord. 
10 Limitations on exciasive rights: Exemptice of cartain performances and 


depiare. 

UL. Lamitations on oxcinadve rights: fecondary tranmmineiacs. 

112. Limtta tions on excinatve rights : Ephemeral recording? 

UR Beope of exctunive rights in pictorial, graphic, and scuiptaral works. 

14. Beope of cxctusive rights is sound recordings. 

116. Scape of exciusive rights i noadramatic musical works : Oompuleery Heenan 
ter making and dietributing pbonorecords. 

128 Boege of exctusive rights in vondramatic musical works: Public perform 
ances by means of cotz-eperated pbonorscord playera. 

127. Seape of exrivetve rights: Use in conjunction with cumpatere and similar 
‘information systems. 

1A Limitations of exctoatve rights: Public brosdeasting of nondramatic Uterary 
Sard mica] works, pictorial, graphic, and aculpteral wore. 


Copyright Law 


OF THE UNITED STATES 
OF AMERICA 


United States Code 
Title 17—Copyrights 


Chap 
1 Regtatration of copy righ: 


2 lafringewent proceedings. 
3% Copyright Office.___ 


Chapter 1—Registration of Copyrights 

$1 Exclusive right» au to copyrighted works. 

#2, Rights of agthor or proprietor of unpablished work 

$8. Protection of compoment parte of work copsrighted, composite works of 
pertodicals, 

$4. AN writings of author fuciuded. 

15. Classification of worka for registration. 

£@. Begistration of printe and labew. 

47. Coy right ca compilations of works In poblic demsin ar of copyrighted 
works, miledating cops ciglta not affected. 

4& Copyright not to sulutet in works fa yrublic dieusia. of publiabed prior to 
Tuly 1, 1909, end uot already coprrighted. of Government joblicationa ; 
pitblieation by Gavemment of copsrighted waterial. 

40 Authors or proprietory, entitled aliens, 

$10 Yabheation of work with notice 

411, Rextdration of clatm and Sssuance of certificate. 

$12 Works uot ryroduced for anle, 

B13. Deposit of conien after publication, action or jwroceeding for infringe 
ment 

£14, Bame, failure to depualt ; demand ; penalty 

$18, Bawe, prmtmanter’s receijt, tranetaaton by mail without cont, 

$26 Mechanical werk to Le dune in Ualted States 

B17 Afdavit to accoupans coptes 

$24, Making faine affidavit, 

$19. Notice ; form 

$20. Game, place of application of; ome notice in each volume or mumber of 
Bewspaper of periadical, 

£2) Same; effect of accidental oxiasion from copy oF copten. 

$22. Ad Interim protection of bank of pertodice! jabiished abroad. 

$28. Same; extension to full term. 

£24. Duration. renewat and extenalon. 

$25. Renewal of copyrighia resietered in Patent Office onder repealed law 

426. Terms defined. 

$27. Coprright distinct from yroperty Le object copsrighted, effect of male of 

Object. aud of exdamupent of copyright 


428, Assignments and iequestn 
120 Heme, executed in foretam countrs ; acknowledgment and certificate 










B32 Mame ; ame of name of amlener in notice. 


COMMITTEE SUBSTITUTE AMENDMENT 


Committee amendment in the nature of a substitute to S. 22. 


Strike all after the enacting clause and insert in lieu 
thereof : 


Sec. 101. Tide 17 of the United Staves Cade, entitled 


“Copyrights”, is hereby amended in its entirety to read as 









follows: 
TITLE 17—COPYRIGHTS 
Cuastex See. 
1. Sussect Marren ann Score or Corraignt. 101 
2. Corrmont Ownemsurr axon TRanaren. 1 
3. Donation or Corratont._ 301 
4. Corrmiant Norice, Derosrt. as CISTRATION _ a1 
3. Coprmont Inrunoemest ano Remeous.___ 501 
6. Manxuracrvaino Requirement ann Imroxtario: 601 
7. 70 
8. - Sl 
Chapter 1--SUBJECT MATTER AND SCOPE OF 
COPYRIGHT 
Bec. 
101. Definitions. 


102. Subject matter of copyright : In general. 

103. Subject matter of copyright Compitetions and dersvative works. 

104. Subject matter of copyright . National origin. 

105. Subject matter of copyright : Tnited States Government works. 

106. Exclusive nghts in copynghted works. 

107. Limitations on exclusive rights: Fair use. 

106. Limitations on exclusive rights. Reproduction by hbranee and 

109, Lamutations on exclusive nghts. Effect of transfer of particular copy 
or phonorecord. 

110. Limitations on exclumve ngbta: Exemption of certain performances 
and displays. 

111, Lunitatsona on exclusive mghts. Secondsry tranamiamona, 

112, Lamitauons on exclusive mghts. Ephemeral recordings. 

113. Scope of exclusive nights in pictorial, graphic, and sculptural works. 

114. Scope of exclusive rights in sound recordings 

115. Scope of exclusive nghte in nondrainatic musical works: Compuleory 
license for making and distributing phororecords, 

116. Scope of exclusive rights in nondrametue musical works: Publie per- 
formances by means of coin-opersted phonorecord playera 

137, Scope of exclusive rights: Use i conjunction with computers and 
sumilar information systems, 

118. Scope of exclusive rights: Use of certain works in connection with 
nonoommerciel broadcasting. 
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914. Defteitieas 
As und im thin tithe, the following terme and their varient forma 
mana the following : 
Aa “anonymous work” is 2 work on the copies or phonorecords 
ef which no natural person is identified os nuthor. 


“,udiovianal works” are works thet comsiat of a serine of related 
images which are intrimmisnily intended to be chown by the w= of 
machine: or deviems each os projectors, viewers, or electrons 
equigmmnt, together with eccompanying wounds, if ony, regardiem 
ef the neture of the material objects, auch os films or tapes, in 
‘whtinh the works srv embodied. 


‘The “bast edition” of « work is the edition, published in the 
United States at any time bafore the date of depesit, that the Li- 
beary of Congress determines to be mest suitable for its parpome. 


‘A params “chucres” are his immadiate offspring, whether 
Jagitimate or not, aad any children legally adopted by him. 


A “collective work” is a work, mch os « periodical james, an 
thology, or ancyciopatia, in which « number of contributions, 
canatituting separate snd independent works in themselves, are 
semambled into a collective whole. 


TEXT OF EXISTING LAW 


> 
TEXT OF COMMITTEE SUBSTITUTE AMENDMENT 


$101. DeGnitions 


As used in this tide, the following terms aud their variant 


forms mean the following: 


An “anonymous work” is a work on the copiex or 
phonorecords of which no natural person is identified ax 
author. 

“Audiovisual works” are works that consist of a 
series of related images which are intrinsically intended 
to be shown hy the use of machinex of devices sach ax 
projectors, viewers, or electronic equipment, tagether 
with accompanying sounds, if any, regardless of the 
natare of the material objects, sach as films or tapes, 
in which the works are embodied. 


The “best edition” of a work is the edition, published 
in the United States at any time before the date of 


deposit, that the Library of Congress determines to he 
most suitable fur its purposes. 

A person's “children” are that person's immediate 
off-spring, whether legitimate or uot, aud any children 
legally adopted by that person. 

A “collective work” ix a work, such as a periodical 
issue, cothology, or encyclopedia, in which a number of 


contributions, constitutiug separate aud independent 
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TEXT ADOPTED BY SENATE 


‘A “compilation” is a work formed by the collection ead ammes- 
bling of pre-existing materials or of data that are aalectad, ooordi- 
nated, or arranged in such © way that the remiting work as 6 
whole constitutes an origisal work of scthorhip. The tern “eam- 
pilation” includes collective works. 


“Copies” are material objecta, other than phasarecords, im which 
6 work ia fied by any method now known ot leter devaloped, and 
from which the work can be peresived, reprodnosd, or otherwise 
carmmunicatad, either directly or with the aid of a mechina or 
device. The term “copias” includes the matarial object, othar than 
a phosorecord, in whieh the work is firet fixed. 


“Copyright owner”, with respect to any one of the exclusive 
rights comprised in # copyright, refere to the owner of that par- 
tienlar right 


A work is “created” when it is fixed in a copy et phonorecord 
for the first time; where a work is prepared over « period of time, 
the portion of it that has bean fixed at any particular time con- 
ttitntes the work as of that time, and where the work has bean 
prepared in different versions, each version constitutes a separate 
work 


TEXT OF EXISTING LAW 


TEXT OF COMMITTEE SUBSTITUTE AMENDMENT 


works in themselves, are assembled into a collective 
whole. 

A “compilation” is a work formed by the collection 
and assembling of pre-existing materials or of data that 
are selected, coordinated, or arranged in such a way that 
the resulting work as a whole constitutes an original work 
of authorship. The term “compilation” includes collec- 
tive works. 

“Copies” are material objects, other than phono- 
records, in which a work is fixed by any method now 
known or later developed, and from which the work can 
be perceived, reproduced, or otherwise communicated. 
either directly or with the aid of a machine or device. 
The term “copies” includes the material object, other 


than a phonorecord, in which the work is first fixed. 
“Copyright owner", with respect to any one of the 


exclusive rights comprised in a copyright, refers to the 
owner of that particular right. 

A work is “created” when it is fixed im a copy or 
phonorecord for the first time; where a work is prepared 
over a period of time, the portion of it that has been 
fixed at any particular time constitutes the work as of 


that time, and where the work has been prepared in 
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ECT ADOPTED BY SESATE 
a 


A “derivative work” is e work based upon one or more pre- 
axisting works, such as a tranalation, musical arrangement, dram- 
atization, Sctionalization, motion picture version, sound record- 
ing, art reproduction, abridgment, condensation, ot any other 
form in which s work may be racast, transformed, or adapted. A 
work consisting of editorial revisions, annotations, elaborations, 
or othar modifications which, as a whole, represent an original 
work of authorship, is a “derivative work”. 


A “device”, “machine”, or “process” is one now known or later 
developed. 

To “display” s work means to show a copy of it, aither directly 
or by means of a film, slide, television image, or any other device 
or proceas of, in the case of a motion picture or other audiovisual 
work, to show individual images nonsequentially. 


A work is “fized” in s tangible medium of axpression when its 
embodiment in a copy or phonorecord, by or under the authority 
of the author, is sufficiently permanent or stable to permit it to 
be perceived, reproduced, or otherwise communicated for = period 
of more than trensitory duration. A work consisting of sounds, 
images, or both, that are being transmitted, is “fixed” for par- 
poses of this title if a fixation of the work is being made simuitans- 
oualy with its transmission. 


TEXT OF EXISTING LAW 


TEXT OF COMMITTEE SUBSTITUTE AMENDMENT 


different versions, each version constitutes a separate 
work. 

A “derivative work” ix a work bused upon one or 
more pre-existing works, such as a transhitien, musical 
arrangement, dramatization, fictinnalization, motion pic- 
ture version, sound recording, art reproduction, abridg- 
ment, condensation, or any other form in which 4 
work may be recast, transformed, or adapted. A work 
consisting of editorial revisiony, annotations, elaborations, 
or other modifications which, ax a whole, represent an 
original work of authorship, is a “derivative work”. 

A “device”, “machine”, or “procese” in one now 
known or Inter developed. 

To “display” a work menns to show a copy of it, 
either directly or by means of film, slide, television 


image, or any other device or process or, in the case of 
& motion picture or other audiovisual work, to show 


individual images nonsequentially. 

A work is “fixed” in a tangible medium of expres- 
sion when its embodiment in a copy or phonorecord, by 
or under the authority of the author, is sufficiently per- 
manent or stable to permit it to be perceived, repro- 
duced, or otherwise communicated for a period of more 


than transitory duration. A work consisting of suunds, 


od 
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TEXT ADOPTED BY SEMATE 


‘The terms “including” and “such a2” are illustrative and not 
Tixmitative, 


A “Spint work” ia « work prepered by two or more suthors 
with the intention that their contributions be merged into insepa- 
rable or interdependent parts of a unitary whole, 


“Literary works” are works, other than sudjovimal works, 
expreseed in words, numbers, or other verbal or numerical sym- 
bols or indicia, regardices of the nature of the material objects, 
such as books, periodicals, manuscripts, phonorecords, or film, in 
which they are embodied. 


“Motion pictures” are audiovisual works consisting of a series 


of related images which. when shown in succession, impart an 
impression of motion, together with accompanying sounds, if any. 


To “perform” a work means to recite, render, play, dance, or 
act it, either directly or by means of any device or process or, 10 
the case of » motion picture or other sudiovisual work, to show its 


images in any sequence or to make the sounds accompanying it 


audible. 


Text OF EXISTING LAW 


TEXT OF COMMITTEE SUBSTITUTE AMENDMENT 


images, or both, that are being transmitted, is “fixed” 
for purposes of this title if a fixation of the work is 
being made simultaneously with its transmission. 

The tenus “including” and ‘such as” are illestrstive 
and not limitative. 

A “joint work” is a work prepared by two or more 
authors with the intention that their contributions be 
merged into inseparable or interdependent parts of a 
unitary whole. 

“Literary works” are works, other than audiovisual 
works, expressed in words, numbers, or other verbal or 
numerical symbols or indicia, regardless of the nature 
of the material objects, such as books. periodicals, manu- 
scripts, phonorecords, film, tapes. disks, or cards, in 
which they are embodied. 


“Motion pictures” are audiovisual works consisting 


of a series of related images which, when shown in 
succession, impart an impression of motion, together 
with accompanying sounds, if any. 

Te “perform” a work means to recite, render, play, 
dance, or act it. either directly or by means of any 


device or process or, in the case of a motion picture or 
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‘TEXT ADOPTED BY SEBATE 


“Phonorecords” are material objecta in which sounds, other than 
those accompenying ® motion picture or other aadiovisual work, 
are fixed by any method now known or later developed, and from 
which the sounds can be perceived, reproduced, or otherwise com- 
mmmicated, either directly or with the aid of a machine or device. 
‘The term ” includes the material object in which 
the sounds are first fixed. 


“Pictorial, graphic, and sculptural works” incinde two-dimen- 
sional and three-dimensianal works of fine, graphic, and applied 
art, photographs, prints and art reproductions, maps, globes, 
charts, plang, diagrams, and modeia 


TEXT OF EXISTING LAW 


TEXT OF COMMITTEE SUBSTITUTE AMENDMENT 


other audiovisual work. to show its images in any 
sequence or to tuake the sounds accompanying it 
audible. 

“Phonorecords” are miterial objects in which 
sounds, other than those accompanying a motion picture 
or other audiovisual work, are firedhy any method new 
known or kier developed, and from which the sounds 
can he perceived, reprodaced, or otherwise conauiuni- 
cated, either directly or with the aid of a machine or 
device. “Phe term “phonorecords” ineludes the material 
object in which the sounds are first fixed. 

“Dietorial, graphic, and senlptural works” include 
two-diwensional and three-dimensional works of fine, 
graphic, aud applied art, photegraphs, prints and art 
reproductions, maps, globes, charts. technical drawings, 
diagrams, and imedels. Such works shall include works 
of artistic crattsinauship insofar as their form but not 
their mechanical or utiliaerian aspects are concerned; 


the design of a usefal article, as defined in this section, 


shall be considered # pictorial, graphic, or sculptural 
work only if, and only to the extent that, such design 
incorporates pictorial, graphic, or sculptural features 
that can be identified separately from, and are capable 


of existing independently of, the utilitarian aspects. of 


the article. 
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‘TECr ADOPTED BY SEXATE 


A “peeudonymous work” is 6 work on the copies or phono- 
records, of which the author is identified under a fictitious name. 


“Publication” is the distribution of copies or phonorecords of & 
work to the public by sale or other transfer of ownership, or by 
rental, lense, or lending. The offering to distribute copies or 
phonorscords to 1 group of persons for purpoams of further dis- 
tribution, publio performance, or public display, constitutes 
publication. A public performance or display of & work doss not 
of itestf constitute publication. 


‘To perform or display s work “publicly” manna: 
(1) to perform or display it et « place open to the public or 
at any place where a substantial number of persons outeide 
of a normal circle of 2 family and its social acquaintances is 
gathered ; or 
(2) to transmit or otharwise communicate « performance 
or display of the work to s plans specified by clause (1) or 
to the public, by means of any device or process, whathar the 
mambers of thypublic capeble of recaiving the performance 
or display recaive it in the ame place or in esparate places 
and at the sama time or at different times, 


TEXT OF EXISTING LAW 


$26. Tyasse Dertven, —In the interpretation and construction of 
this title “the date of publication” shall in the case of a work of 
which copies are reproduced for sale or distribution be held to be the 
carliest date when copies of the first authorised edition were placed on 
sale, sold, or publicly distributed by the propristor of the copyright 
or under his authority » « #6 For the purposes of this 
eoction and sections 10, 11, 13, 14, $1, 101, 106, 100, 908, 915, but not 
for any other purpoas, a reproduction of a work described in subsection 
K(n) ahall be considered to be s copy thereof. 


TEXT OP COMMITTEE SUBSTITUTE AMENDMENT =~?" 

A “pseudonymous work” is a work on the copies or 
phonorecords of which the author is identified under s 
fictitious name. 

“Publication” is the distribution of copies or phono~ 
records of a work to the public by sale or other transfer 
of ownership, or by rental, lease, or lending, The offer. 
ing to distribute copies or phonorecords to « group of 
persona for purposes of further distribution, publio per- 
formance, or public display, constitutes publication. A 
public performance or display of a work does not of 
itself constitate publication. 

To perform or divplay a work “publicly” means— 

(1) to perform or dixphy it at a place open 
to the public or at any place where « substantial 

number of persons outside of a normal circle of a 

family and itn social acquaintances ie gathered; or 

(2) to trananit or otherwise communicate a 
performance or display of the work to n place speci- 


fied by clause (1) or to the public, by means of any 
devico or process, whether the members of the pub- 


lic capable of receiving the performance or display 
receive it in the same place or in separate placer 


and at the same tine or at different times. 
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“Gound recordings” are works that rest from the fixation of 
a marae of mesical, spokm, or other spunda, but not including the 
sounds sccompanying 8 motion pichure or other sndiovimal work, 
regerdiam of the nature of tha material objects, anch ox disks 
“tapes, or other phonorecords, in which they are embodied. 


“State” includes the District of Columbia and the Comman- 
wealth of Pusrto Rico, and any territories to which this title is 
made epplicable by an act of Congress. 


A “tranafer of copyright ownership” is an sesignment, mort- 
gage, exclusive license, or any othar conveyance, alienation, or 
hypothecation of s copyright or of axy of the excluaive rights 
comprined in s copyright, whather or not it is limited in time or 
place of effect, but not including « nonexclusive linsmse 


‘A “tranamiasion program” is « body of matarial that, as 2 
aggTegsta, has been produced for the sole parpom of transmission 
to the public in sequence and ase unit, 


To “transmit” s performance or display is to cammunicata it 
by any device or proces whereby images or sounds are recaived 
beyond the place fran which they sre mnt. 


Text OF EXISTING LAW 


4%. 4 + * “Sound recordings” are 
works that result from the fixation of series of musical, spaken, or 
other sounds, but not including the sounds accompanying ® motion 
picture. “Reproductions of sound recordings” are material objects in 
which sounds othar than those accompanying « motion picture are 
fized by any method now known or later developed, and from which 
the sounds can be perceived, reproduced, or otherwies communicated, 
either directly or with the aid of « machine or devies, and include the 
“parts of instruments serving to reproduce mechanically the musical 
work", “mechanicsl reproductions”, and “interchangesble parts, anch 
as discs or tapee for usc in mechanical music-prodocing machines” re- 
ferred to in sections 1(¢) and 101(¢) of this tithe 


3 + 
TEXT OF COMMITTEE SUBSTITUTE AMENDMENT 


“Sound recordings” are works that result trom the 
fixation of a serics of musical, spoken, or other sounds, 
but not incliding the sounds accompanying a motion 
picture or other audiovisual work, regardless of the 
pature of the material objects, such as dixks, tapes, or 
other phonorecords, in which they are embodied. 

“State” includes the Dixtrict of Columbia and the 
Commonwealth of Puerto Rico, and any territuries to 
which this tide ix made applicable by an Act of 
Congress. 

A “trausfer of copyright ownership” ix an axsign- 
ment, mortgage, exclusive license, or any other con- 
veyauce, alienation, or hypothecation of a copyright or 
of any of the excluxive nights cumprixed in a copyright, 
whether or not it is limited in time or place of effect, 
but not including a nonexclusive license. 

A “transmission program” is a body of material 
that, as an aggregate, has been produced for the sole 
purpose of transmission to the public in sequence and 
as a unit. 

To “transmit” a performance or display is to com- 
monicate it by any device or process whereby images 
or sounds are received beyond the place from which 
they are sent. 
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Tax? ADOPTED BY SEMATE 


The “United States”, whan wed in s geographical sense, com- 
prisw the savers) States, the District of Columbia and the Com 
monwealth of Puerto Rico, and the organized territories under 
the jurisdiction of the United States Governmant 


A “naadul article” is an articles having an intrinais ntilitarian 
function that is not meraly to portray the appeerence af the 
article or to convey information. An article that is oormally 8 part 
of a useful article is considered a “useful article”. 


‘The author's “widow” or “widower” is the author's surviving 
spouse under tha law of his domicile st the time of his desth, 
whether or not the spouse has later remarried. 


A “work of the United States Government” is « work prepared 
by an officer or employee of the United States Government as part 
of his official duties. 


A “work made for hire” is: ; + 
(1) « work prepered by an employes within the mops 


his employment; or : 
(2) a work specially ordered or commistioned for use 68 


4%. 6 6 the word “author” shall inalude an em 
ployer in the one of works made for hire. 


> 
TEXT OF COMITIRE SUBSTITUTE AKNOMENT 


The “United States”, when used in a geographi- 
cal sense, comprises the several States, the District of 
Oolambia and the Commonwealth of Puerto Rico, and 
the organised torritories under the jurisdiction of the 
United States Government. 

A “useful article” is an article having an intrinsic 
utilitarian function that is not merely to portray the 
appearance of the article or to convey information. An 
article that is normally a part of » useful article is 
considered a ‘useful article’. 

The author's “widow” or “widower” is the av 
thor’s surviving spouse under the law of the author's 
domicile at the time of his or her death, whether or not 
the spouse has ster remarried. 

A “work of the Unitod States Government” is a 
work prepared by an officer or employee of the United 
States Goverment as part of that person’s official 
duties. 

A “work made for hire” is— 

(1) a work prepared by an employes within the 
scope of his or her employment; or 
(2) 2 work specially ordered or commissioned 


for use ae ® contribution to a collective work, as a 


¥6I 


‘TEXT ADOPTED BY SERATE 
& contribution to s collective work, as a part of a motion pic- 
tare or other audiovisual work, as a translation, as 9 supple- 
mentary work, as a compilatian, as an instructional text, as 
@ tent, a8 answer material for « test, ag « photographic or 
othar portrait of ane or more persons, or as an atlas, if the 
parties expremly agres in a written instrument signed by 
tham that the work shal] be considered a work made for hire. 
A “supplementary work” is s work prepared for publication 
aa 6 meondary adjunct to work by another author for the 
purpose of introducing, concluding, illustrating, explaining, 
revising, commenting upon, or tasisting in the use of the othar 
work, such ss forewords, afterwords, pictorial illustrations, 
maps, charts, tables, editorial notes, musical arrangements, 
answer matarial for testa, bibliographies, appendixes, and 
indexes. An “instructional text” is » literary, pictorial, or 
grtaphic work prepared for publication with the purpam of 
‘use in systematic instructional activities. 


TEXT OF COMMITTEE SUBSTITUTE AMENDMENT 


pert of a motwn picture or other audiovisual work, 
as a translation, as a supplementary work, as a com- 
Pilation, ax an instructional text, aa a test, as answer 
material for a test, or ax an aties, if the parties ex- 
pressly agree in a written instrument signed bh: 
them that the work shall be considered a work mad 
for hire. For the purpose of the foregoing sentence, 1 
“sapplementary work” is a work prepared fur publi- 
cation as a secondary adjunct to a work by another 
anther for the purpose of introducing, coucluding, 
illustrating, explaining, revising, commenting upon, 
or assisting in the use of the other work, such ax 
forewords, siterwords, pictorial illustrationx, nips, 
eharts, tables, editorial notes, musical arrangements, 
answer material for tests, bibliographies, appendixes, 
and indexes, and an “instructional text” is a literary, 
pictorial, or graphic work prepered for publication 
with the purpose of use in systematic instructional 
activities. 
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TEXT ADOPIED By SEMATE 
$108, Sehject matter of copyright: Compilations and éertrotive 
works 


(a) The mabject mottar of copyright se epacified by enction 108 i2- 
clades ccmmpiletions and derivative works, bet protection for « work 
employing pre-existing matarial in which copyright subsite dows wet 
extend to any part of the work in which such steria! hes basn weed 
unlawfally. 

Gey Tes cepyright in compton derivative work ete ly 
to the sesteria] contribated by the anthor of such work, os die 
tinguisbed from the pre-eniating material employed in the work, 
ancl doe act imply say eacheive right in the pre-etisting material 
‘The copyright in mach work is independant of, und dows not effect 
or enlarge the scope, duretion, ownership, or eubsistansn of, SAY COPY: 
right protection in tha pre-existing material. 


£104 Subject matter of copyright: National origi 

(s) Unromizarm Warsa—The works spwciSed by sections 109 and 
108, while wapablished, are oubject to protection under this tthe with- 
out regard to the nationality or damicile of the anther. 

(b) Posizammn Woaxa—The works opacitied by sections 108 aad 
108, whan published, are sebject to protattion waler thie title if 


‘TEEr oF EXISTIM: LAW 


$7. Corrmonr on Comrmérions of Worma rm Poperc Doware 
on ov Copvajunitep Weexs; Sunsionixe Corramnrs Not Arracres.— 
Compilations or abridgments, adaptations, arrangements, dramati- 
zations, translations, or other versious of works in the public domain 
or of copyrighted works when predaced with the consent of the 
proprietor of the copyright in such works, or works republished with 
new mattar, shall be regarded aa new works subject to copyright ender 
the provisions of this title; but the publication of any ech new works 
thall not affect the force or valitity of any subsisting copyright upon 
the matter employed or any part thereof, or be construed to imply 
an oxclwaive right te such wee of the original works, or to secure or 
extend copyright in euch original works. 


49. Avritoms on Paorntrross, Eorrrrixo: Auiene.—'The author or 
proprietor of any work made the subject of copyright by this title, or 
his executors, edininistrators, or assigns. shall have copyright for such 
work under the conditions and for the terms specified in this title: 
tend to the work of an suthor or proprietor who is « sitinan or subject 
of a foreign state or nation only under the conditions described in eub- 
sanctions (2), (b), or (c) below: . : ass 

(a) ‘Whar on alien axthor or proprietor shell be damiailed within 
the United States at the time of the first publication of hie work; or 


riator ie a citizen or subject grants. either by treety, CORVERLION, AETET- 
vet of law, to citizens of the United States the beset of copyright 
on substantially the same hasis as to its own citimena, or copyright pre- 
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TEXT OF COMMITTEE SUBSTITUTE AMENDMENT 
$108. Subject matter of copyright: Compilations and de- 
ivative works 

(a) The subject matter of copyright as specified hy xec- 
tion 102 includes compilations und derivative works, but pro- 
tection for a work employing pre-existing material in which 
copyright sabsists does not extend to any part of the work in 
which such material hax been used unlawfully. 

(b) The copyright im a compilation or derivative work 
extends only to the material contributed by the author of 
such work, as distinguished from the pre-existing immaterial 
employed in the work, and does not imply any exclusive 
right in the pre-existing material. The copvright in such work 
is independent of, and doer not affect or enlarge the scope, 
duration, ownership, or subsistence of, aay copyright protee- 


tion in the pre-existing material. 


§ 104. Subject matter of copyright: National origin 

{a) UNpvntisnep Worxs.—The works specified by 
sections 102 and 103, while unpublished, are subject to pro- 
tection under this tide without regard to the nationality or 
domicile of the author. 

(b) Postisagp Woexs.—The works specified by sec- 
tions 102 and 103, when published, are subject to protection 
under this title if— 
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EXT ADOPTED BY SEBATE 


(1) cm the date of first publication, one or more of the asthars 
isa national or donaiciliary of the Waited States, or ia e national, 
daniciiary, or perervign antherit: of ¢ forvign netion that is » 
party to a copyright treaty to which the United States is alee > 
party; or 


(8) the work is first published in the United States or ins for. 
eign nation that, on the dete of firet publication, is » party to the 
Universal Copyright Convention of 1958; or 

(8) the work is first published by the United Netians or any 
of ite specialism sgencias, ot by the Organization of American 
‘States; or 

(4) the work comes within the scope of = Presidential procla- 
motion. Whenever the President finds that » particular foreign 
ution extends, to works by suthore who are nationals or domicili- 
aries of tha United States or to works that are first published in 
the United States, copyright protection an substantially the sume 
basin os that on whieh the foreign nation extends protection to 
works of ite own nationals and domiciliaries and works first pub- 
Tube’ in thet nation, be may by proclamation extend protaction 
ander thia title to works of which one or more of the suthors 
on the date of fins publication, national, domiciliary, or #¥- 
cxeign sathority of that nation, or which was first publisbed in 
that nation. The President may revise, suspend, or revoke «ny 
ach proclamation or impose any conditions or limitations oa 
protection under » proclamation. 
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tection, substantially equal to the protection secured i= anch foreign 
author under this tithe or by treaty; or when such forvign state or 


reciprocity in the granting of copyright, by the terms of which agres- 
ment the United States may, at ita pleasure, broman « party thereto. 

The exiatence of the reciprocal conditions aforeenid shall be deter- 
mined by the President of the United States, by proclamation matie 
trom time iu time, as the purpows of this title may require: Provided, 
Tht whenever the President shall find that the authors, copyright 
ewnera,or proprictare of works first produced or published abrend and 
eabject to copyright of to renewal of copyright ender the laws of the 
United States. inclading works subject to ad interim copyright, ere or 
may have bees temporarily unable to comply with the conditions snd 
formalities preecriled with respect to ench works by the copyright 
Jaws af tho United Ntates, because of the disruption or anepension of 
facilities ewentia? for such compliance, he may by proclamation grant 
auch extension of tima as he may daar appropriate for the fulAliment 
of mich conditions or formalitien by authors, copyright owners, of Pro: 
Ptietore who are citiaens af tha United Seates or who ore nationale of 
countries which accord eubatantially equal treatment in thia reepast to 
suthors, copyright owners, or proprietors ho are citisens of the United 
States: Provided further, That no liability shall attach wider this title 
for \axful vers vunde or acts dane prior to the effective dete of auch 


expenditure or contractual obligetion in connection with the exploita- 
tian, production, reproduetion, circalation, or performance of any sech 
‘The President may at any time terminste any proclamation author 
ised hernin or any pert therect or mepend or extend i.s operation for 
auch period or periors of time as in his judgment the interanta of the 
‘Vinited States may require. 
(0) When the Universe! Copyright Convention, signed at Geneva on 
6, 1052, shall be in forve * between the United Stetre of 
America and the foreign state or nation of which auch author js a citi- 
zen or subject, or in which the work was first published. Any work to 
which copyright. is extended pursuant to this enbscction shall be ¢x- 
empt from the following provisions of this tithe: (1) ‘The requirement. 
in geotion 1 (¢) that a foreign state or nation mst grant to United 
Statre citizens mechanioal reproduction righta similar te those specified 
therein; (2) the obligatory depasit requirements of the firet eentence 
of section 18; (3) the provisions of sections 14, 16, 17, and 18; (4) the 
import prohibitions of eretion 107. to the extent that they are related 
to the mannfacturing requirements of section 16; and (5) the require- 


“ls 
TEAT OF COMMITTEE SUBSTITUTE AMENDMENT 
(1) om the date of first publication, one or mere 
of the authors is a pational or domiciliary of the United 
States, or is a national, domiciliary, or sovereign auther- 
ity of a foreign nation that ix a party to » copyright 
treaty to which the United Btates is also « party, or is 
& stateless person, wherever that person may be 
domiciled; or 
(2) the work is ftret pablished m the United States 
or in a foreign nation thet, on the date of first publica- 
tion, is a party to the Universal Copyright Convention ; 
or 
(8) the work is first published by the United Na- 
tions or any of ite specialized agencies, or by the Orga- 
nization of American States; or 
(4) ‘the work comes within the scope of a Presiden- 
tial proclaniation. Whenever the President finds that a 
particular foreign nation extends, to works by authors 
who are nationals or domiciliaries of the United States or 
to works that are first published in the United States, 
copyright protection on substantially the same basis as 
that on which the foreign nation extends protection to 
works of its own nationals and domiciliaries and works 


first published in that nation, the President may by proc- 
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91K. Subject matter of copyright: United States Goeverument 
werks 
Copyright protection under this title is not available for any work 
of the United States Govergment, but the United States Government 
ia uct presleded fram receiving and bokling copyrights transfered 
to ® by sanignment, bequat, or atharwas. 


Ext oF EXISTIRG LAW 


mants of sections 19 and 90: Previdad, Aewever, That ech exemptions 
aball apply only if from the time of first publication all the copies of 
the work published with the authority of the euthor or other copyright 
Proprietor ahall Lear the symbol © secompanied by the name of the 
copyright proprietor and the year of first publication placed in each 
manner and loostion as to give reasonable notice of claim of copyright. 
; Upan the eaming into force of the Universal Copyright Convention 
im & foreign state or nation es hereinbefore provided, every book or 
Periodical of s citiven or subject thereof in which ad interim copyright 
was gulminting on the effective date of enid coming into fores shall ha 
copyright for twenty-sight years from the date of first publication 
abroad without the necemity of complying with the further formalities 
mpecified in section 28 of thie title. 

‘The provisions of this sulumction shall not be extended to works of 
an author who is « citizen of, or demiciled in the United States of 
America regardieas of piace of first publication. or to works fret pub- 
lighed in the United States. 


$8. Corresurt Nor to Summer of Warns rx Punic Domain, of 
Pomusmen Pace so Juzr 1, 1900, axp Nor Atmmwr Corrmuirren, 
on Governor Pustieanoxe; Praucation sy Gorguucest or Corr- 
wuxTe Marezuax.—No copyright shal) mtbsist in the original text 
of any work which is in the public damain, or in any work which was 
pabliahed in this country or any foreign country prior to July 1, 1900. 
and hea not been already copyrighted in the United States, or in any 
pehlication of the United States Government, or any reprint, in whole 
-oF in part, thereot, axcept that the Postmaster General may secure copy- 
right on behalf of the United States in the whole or any part of the 
publications authorined by section 2508 of title 29," 

The publication or republication by the Governmunt, either seps- 
rately or in & public document, of any material in which copyright i» 
gubsiating shail not be taken to couse any abridgment or annulment of 
the copyright or to authorize any use or appropristion of each ooy- 
Tight material without the canmnt of the copyright propriater | 
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Jamation extend protection ander this title to works of 
which one or more of the authors is, on the date of first 
publication, a national, domiciliary, or sovereign authority 
of that nation, or which was first published in that nation. 


The President may revise, suspend, or revoke any such 
proclamativa or impose any conditions or limitations on 


protection under a proclamation. 


$105. Subject matter ef copyright: United States Gevers- 
meat works 

Copyright protection under this title ix not available for 
any work of the United States Govermnent, but the United 
States Government ix not precluded from: receiving and hold- 
ing copyrights transferred to it hy assignment, bequest, or 
otherwise: Provided, however, That the Secretary of Com- 
merce may secure copyright for a limited term not to exceed 
five years, on behalf of the lnited States as author or copy- 
right owner in any National Technica! Information Service 
publication, which is disseminated pursuant to the provisions 


of chapter 23 of title 15. 
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$106. Exclusive rights in copyrighted works 

Subject to sections 107 through 118, the owner of copyright under 
this title has the exclusive rights to do and to authorize any of the 
following: 

(1) to reproduce the copyrighted work in copies or phono- 
Pecords ; 

{2) to prepare derivative works beesd upon the copyrighted 
work; 

(3) to distribute copies or phoncrecords of the copyrighted 
work to the public by male or other tranafer of ownership, or by 
rental, eas, or lending; 

(4) inthe cass of literary, musical, dramatic, and choreographic 
works, pantomimes, and motion pictures and other sudiovisual 
works. to perform the copyrighted work publicly; and 

(5) in tha case of literary, musical, dramatic, and choreographic 
works, pantomimes, and pictorial, graphic, or sculptural works, 
inchating the individual images of a motion pictare or other 
andioviewsl work, to displey the copyrighted work publicly. 


TEXT OF EXISTIM: IAW 


$1. Excuvsive Rrowre vs ro Corrmoirep Worna—Any permon en- 
titled thereto, upon complying with the provisions of this title, aball 
have the exclusive right : 

(a) To print, reprint, publish, copy, and vend the copyrighted work; 

(b) To tramalate the copyrighted work into other languages or 
dialects, or make any other version thereof, if it bes literary work ; to 
Grarnatize it if it be a noudramatic work ; to convert it into a nevel or 
other nondramatic work if it be a drama ; te arrange or adapt it if it be 
& musical work; to complete, execute, and finiah it if it be a model or 
design for a work of art; 

(c) To detiver, authoriar the delivery of, read, or present the copy- 
Tighted work in public for profit if it br o lecture, sermon, address or 
similer production, or other vondramatic literary work; to make or 
procure the making of any transcription or record thereo? by or from 
which, in whode or in part, it may in any manner or by any mathod be 
exhibited, delivered, 


reproduce % in any manner or by any nethod whatsoever. The dam- 
ages for the infringement by bruadcast of any work referred to in this 
mbarction shal! not exceed the eum of $100 where the infringing 
broadcaster shown that he was not awarr thet be was infringing and 
thet auch infrimgement could not have bren reasemably forrsren; and 

(d) To perform or repreamt the copyrighted work publicly if it be 
a drama ov, if it bs a dramatic work and not reproduced in copies for 
mle, to vend any manuecript or any record whatecever thereof; to 
make or to procure the making of any transcription or record thereat 
by of from which, in whole or in part, it may in any manner or by any 
mat hod be exhibited, or vepredanad ; 
and to axhibit, perform, repremnt, produce, or reproduce it im any 
manner or by any method whatearver ; and 


(2) To perform the copyrighted work publicly for proft if it bea 
musical composition; and for the purposr of public for 
profit, and for the purpome eet forth in submaction (a) hereof, to make 
any arrangrment or mtting of it or of the melody of it in any system of 
netation or any form of record in which the thought of ap author may 
be recorded and from which it may be reed or reproduced: Provided, 
That the provisions of this title, eo far as they srcure copyright con- 
trolling the parts of instruments serving to reproduce mechanically 
the musics! work, shall include anly compositions published and copy- 
righted after July 1. 1900, and shall not inclade the works of a foreign 
suthor or composer unicas the foreign state or nation of which such 
sathor or compneer is a citizen or subject grants, either by treaty, con- 
vention, agreement. or law, to citizens of the United States similar 
Vigdte, And as 0 condition of extending the copyright control to such 
mechanica) reproductions, that whenever the owner of a musical 

right bas need or p«rmitted or knowingly acquiesced in the use of the 
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$106. Exclusive rights in copyrighted works 

Bubject to sections 107 through 118, the owner of copy- 
Fight ander this title has the exclusive rights to do and to 
authorize any of the following : 

(1) to reproduce the copyrighted work in copies or 
phonorecords; 

(2) to prepare derivative works based upon the 
copyrighted work ; 

(3) to distribute copies or phonorecords of the 
copyrighted work to the public by sale or other trans- 
fer of ownership, or by rental, lease, or lending ; 

(4) in the case of literary, musical, dramatic, and 
choreographic works, pantomimes, and motion pictares 
and other audiovisual works, to Periurm the copy- 
Tighted work publicly ; and 

(5) in the case of literary, musical, dramatic, and 
choreographic works, pentomimes, and Pictorial, 
graphic, or sculptural works, including the individual 
images of a motion picture or other audiovisual work, 
to display the copyrighted work pablicly. 
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$108, Limitations om exclusive rights: Reproduction by Hibraries 
and archives 

(a) Notwithstanding the provisions of section 108, i is Rot an in- 

fringument of copyright for a likrary or archives, or auy of ite en- 

Ployeas acting within tha scope of their enployment, to reproduce no 

more than one copy or phanorecord of a work, or to distribute mch oupy 

or phonorsoord, under the conditions epecified by thin anction, if: 


(1) the reproduction or distribution is made without any pur- 
pam of direct or indirect commercial advantage; 


(2) the collections of the library or archives are (i) open to the 
public, of (ii) available not only to researchers affiliated with the 
library or archives or with the institution of which it is o part, but 
also to other pernans doing remarch in s specialized fald ; and 


(8) the repreduction or distribution of the work inclodas « 
Mntien of copyright. 


(b) The rights of reprodaction and distribotion under this section 
apply to 3 copy or phanorecord of an unpublished work duplicated in 
facuimile form solely for purposes of preamrvation apd security or for 
depusit for reeverch uss in another library or achives of the type de- 
scribed by clause (2) of subsection (a), if the copy or phonorecord 
Teproduced is currently in the collections of the library or archives. 
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-18- 
TEXT OF COMMITTEE PRINT 
§ 108. Limitations on exclusive rights: Reproduction by li- 
braries and archives 

(a) Notwithstanding the provisions of section 106, it is 
not an infringement of copyright for a library or archives, or 
any of its employees acting within the scope of their enploy- 
ment, to reproduce no more than one copy or phonorecord of 
a work, or to distribute such copy or phonorecord, under the 
conditions specified by this section, if— 

(1) the reproduction or distribution is made with- 
out any purpose of direct or indirect commercial 
advantage; 

(2) the collections of the library or archives are 
(i) open to the public, or (ii) avnilable not only to 
researchers affiliated with the library or archives or with 
the institution of which it is a part, but also to other 
persons doing research in a specialized field; and 

(3) the reproduction or distribution of the work 
includes a notice of copyright. 

(b) The rights of reproduction and distribution ander 
this section apply to a copy or phonorecord of an wnpub- 
lished work duplicated in facsimile form solely for purposes of 


preservation and security or for deposit for research use in 


£06 


ight of reproduction ander this section applies to e copy 
et crmonaord ot peihad work dupltad in fsa form aay 
for the purpose of replacement of & copy or phonorecord that is dant 
aged, deteriorating, lot, or stolen, ifthe library or archives has, after 
«reasonable effort, determined that an unused replacement cannot be 


obtained at a fair price. 


(d) The rights of reproduction and distribation under haa 
apply to a copy, made from the collection of » library oF c 
“eherw the user makes hia request or fram thet of another Library oF 
archives, of no more than one article or other contribation to ® ©7° 
righted collection or periodical ismue, or to s copy or phonoresard © e 
small past of any otber copyrighted work, if: 


qy the copy becomes the property of the user, end the library 
or archives has hed no notice that the copy would be used for any 
purpose other than private study, scholarchip, or rewarch; sod 

(2) the library or archives displays prominently, at the place 
where orders are accepted, and inclades on its order form, # warn- 
ing of copyright in accordance with requirements that the Hag: 
ister of Copyrights shall prescribe by regulation. 


1S 
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another library or archives ot we lype uescruca py cituse 
(2) of subsection (a), if he copy or phonorecord reproduced 
ia currently in the collections of the library or archives. 

(ce) The right of reproduction under this section applies 
to a copy or phonorecord of a published work duplicated ia 
facaimile form solely for the purpose of replacement of a copy 
or phonorecord that is damaged, deteriorating, lost, or stolen, 
if the library or archives has, efter a reasonable effort, deter- 
mined that an unused replacement cannot be obtained at a 
fair price. 

(@) The rights of reproduction and distribution under 
this section apply to a copy, made from the collection of a 
library or archives where the user makes his or her request or 
from that of another library or archives, of no more than 
one article or other contribution to a copyrighted collection 
oF periodical issue, or to a copy or phonorecord of a small part 
of any other copyrighted work, if— 

(1) the copy or phonorecord becomes the property 
of the user, and the library or erchives has bad no notice 
that the copy or phonorecord would be used for any 
purpose other than private study, scholarabip, or re- 
search; and 

(2) the library or archives displays prominently, 
at the place where orders are accepted, and includes on 


2 
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its order form, a warming of copyright in accordance 
with requirements that the Register of Copyrights shall 


preseribe by regulation. 

(0) Tha rights of reprodaction und distribution mache this ection (e} The rights of reproduction and distribution under 
eatire eubstantial of it, made from the 

ee ee meal eae ie ceeton Sets: 1 Se cake: Saks 8, beets 

from that of sxothar Ihrery or archive, if the Hbeury or archives hea part of it, made from the collection of a library or archives 
fist deterssined, on the hasia of a resamable investigation, that « copy 

or phanaromend of the copyrighted work caxnet, be chininad at « fair where the user makes bis or her request or from that of aa- 

wien if: other Ebrary or archives, if the library or archives hes first 


determined, on the basis of a reasumable investigation, that 
& copy or phonorecord of the copyrighted work cannot be cb- 


tained at a fair price, it 
(1) the copy becemen the property of the waar, and the ins phonorecord becomes the prop 
or archives han had uo nation that the copy would be ued for aay Gh) ee Oey. ai 
perpen other thas privete stady, echalamhip, or ramarch; snd erty of the user, and the library or archives has had no 


notice that the copy or phonorecord would be used for 
any porpese other than private study, scholarship, or 
esearch; and 
{2) the library or archives displays prominently, 
cae eee and inchades on its order forum, 3 vers at.the place where orders are accepted, and includes 
ee ae on ite order form, & warning of copyright in sccord- 
‘nee with requirements that the Register of Copyrights 
shall presoribe by regulation. 
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(s) ‘Tha rights of reproduction and distribution under this section 
extend to the isolated and unrelated reproduction or distribution of « 
single copy or phanorecord of the same material on separste oecasicia, 
but do not axtend to cass where the library or archives, or its 
employes: 

qi) je aware or has substantial reason to believe that it is 
engaging in the related or concerted reproduction or distribution 
of multiple copias or phonorecords of the mms material, whether 
mede on one occasion or over s period of time, and whether 
intended for aggregate usa by one or more individuals or for sepe- 
rata use by the individual members of a group; oF 

(a) engages in the systamatic reproduction or distribution of 
single of taultiple copies or phanorecoris of material deacribed 
in submetion (d). 


(a) ‘The rights of reproduction and distribution under this section 
do not apply to » musical work, s pictoriel, grephic or sculptaral work, 
of s motion picture of other audiovisual work other than sn eadio- 
visual work dealing with news, except that no such limitation shall 
apply with respect to rights granted by subsections (b) and (c). 


TEXT OF CRECITIER SUBSTITUTS AMERIPERT 


(g) The rights of reproduction and distribution under 
this seotion extend to the isolated and unrelated reproduction 
or distribution of a single copy or phonorecord of the same 
material on separate occasions, but do not extend to caren 
where the library or archives, or its employee— 

(1) ia aware or bas substantial reason to believe 
that it is engaging in the related or concerted repro- 
duction or distribution of multiple copies or phonorecords 
of the same material, whether made op one occasion or 
over @ period of time, and whether inteaded for aggre- 
gate we by one or more individuals or for separate use 
by the individual members of « group; or 

(2) engages in the systematic reproduction or dig- 
trjhation of single or multiple copies or phanorecords 
of material desoribed in subseetion (d) : Provided, That 
nothing jn this clanse prevents a library or archives from 
participating in interlibrary arrangements that do not 
have, az their purpose or effect, that the library or 
grehives reqeiving such copies or phonorecords for dis- 
tribution does so in such aggregate quantities as to 
eubstitate for a subscription to or purchase of such work. 
(h) Tho rights of reproduction and distribation under 

thi veqtion Jo not apply to » musical work, » pictorial, 
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TEXT OF COMMITTEE SUBSTITUTE AMENDMENT aa 


gmephio or sculptural work, or « motion picture or other 
audiovisual work other than an audiovisual work dealing with 
news, except that no such limitation shall apply with re- 
spect to rights granted by subsections (b) and (0), or with 
respect to pictorial or graphic works published ax illustre- 
tions, diagrams, or similar adjunots to works of which copigs 
are reproduced or distributed in accordance with subsections 
{d) and (e). 

(i) Five years from the effective date of this Act, and 
at five-year intervals thereafter, the Register of Copyrights, 
after consulting with representatives of authors, book amd 
periodical publishers, and other owners of copyrighted ma- 
terials, and with representatives of library users and librar- 
jana, shall submit to the Congress « report setting forth the 
extent to which this section has achieved the intended statu- 
tory balancing of the rights of creators, and the needs of 
users, The report should nlso describe any problems that may 
have arisen, and present legislative or other recommenda- 


tions, if warranted. 
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(£) Nothing in this section— 

(1) shall be construed to impose lisbility for copyright in- 
fringement upon a library or archives or its employees for the un- 
supervised use of reproducing equipment located on its premines, 
provided that such equipment displays @ notice that the making 
of a copy may be subject to the copyright law; 


(2) excuses a person who uses such reproducing equipment or 
who requeata « copy under sabsection (d) from liability for copy- 
right infringement for any such act, or for any later use of such 
copy; if it exceeds fair use as provided by section 107; 


(3) in any way affecte the right of fair use as provided by mec- 
tion 107, or any contractual obligations assumed at any time by 
the library or archives when it obtained a copy or phonorecord of 
a work in its collections; or 


(4) shall be construed to limit the reproduction and distribu- 
tion of a limited number of copies and excerpts by « library or 
archives of an audiovisual news program subject to clauasa (1), 
(2), and (8) of subsection (a). 


TEXT OF COMCLTIXE SUBSTITUTE MERREWT 
(t) Nothing in this section— 

(1) shall be constraed to impove liability for copy- 
right infringemeot upon e library or arcbives or its 
employees for the unsupervised use of reproducing equip- 
ment located on its premises: Provided, That such 
equipment displays a notice that the making of a copy 
may be subject to the copyright law; 

(2) excuses a person who uses such reproducing 
equipment or who requests a copy or phonorecord 
under sabsection (d) from liability for copyright in- 
fringement for any such ect, or for any later ase of 
such copy or phonorevord, if it exceeds fair uve as pro- 
vided by section 107; 

(3) shall be constroed to limit the reprodaction 
and distribution by lending of a limited namber of 
copies and excerpta by « library or arcbives of an audio- 
visual newx program, subject to clauses (1), (2), and 
(8) of subsection (a) ; or 

(4) in any way affects the right of fair use as pro- 
vided by section 107, or any contractual obligations 
assumed et eny time by the library or archives when 
it obtained a copy or phonorecord of a work in its 
collections. 
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$118. Limitations om exclusive rights: Exemption of certain per- 
fermances and displays 
Notwithtanding the provisions of sectian 106, the following sre not 
infringements of copyright: 
(1) performance or display of a work by instructors or pupil 
im the course of face-to-face teaching activities of « nonprofit 
educations) institution, in « clasrvom or similar place devoted 
to instroction, unless, in the casa of » motion picture or other 
andiovisus) work, the performance, or the displsy of individusl 
images, is given by means of s copy that was not lawfally made 
under this title, and that the person responsible for the perform- 
‘ence knew or had reason to believe was not lawfully mada; 


(2) performance of a nopdramatic literary or Mumcia work 
or display of a work, by or in the course of a tranamiation, if: 
(A) the performanrs or display is regular pert of the 
systematic instructional activities of » governmental body or 
es nonprofit educational institution ; and 
{B) the performance or display is directly related and of 
material amistance to the teaching content of the tranamis- 
siom ; and 
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TExr OF EXISTIBG LAW 
$110. Limitations om exclusive rights: Exemption of cer- 
tein performances and displays 
Notwithstending the provisions of section 106, the fol- 
lowing are not infringements of copyright: 

(1) performance or display of e work by instructors 
or papils in the course of face-to-face teaching activities 
of a nonprofit educational institution, in a clasaroom or 
similar place devoted to instruction, unless, in the case of 


(Umder subsections (¢) and (e) of section 1, supra, 
the copyright omer to 


to a pablic performance for profit. 


a motion pictare or other audiovisual work, the perform- 
ance, or the display of individual images, is given by 
means of » copy that was not lawfully made under this 
title, and that the person responsible for the performance 
knew or had reason to believe was not lawfully made; 

(2) performance of a nondramatic literary or musi- 
cal work or display of » work, by or in the course of a 
transmission, if— 

(A) the performance or display is s regular 
part of the systematic instructional activities of « 
governmental body or a nonprofit educational insti- 
tution ; and 

(B) the performance or display is directly re- 
lated and of material assistance to the teaching con- 


tent of the transmission; and 


OZ 


(C) the tennamission ia made primarily for: 

(i) reception in clammrocms or sisilar places normally 
devoted to inatrection, or 

(ii) reception by permums te whom the tranaiaion is 
Girectad beceene their diaubilities or cther special ciroum- 
stances prevent thair attendance in classrooms or similar 
Places normally devoted to instruction, or 

(iii) reception by officers or exployeas of governnen- 
tal bodies es s part of their official duties or employ- 
ment; 


(8) performance of @ nandramatic literary or musical work 
or of » dramatico-aomical work of a religivus nsture, or display of 
& work, in the course of servicas at = place of worship or other 
religious ademmbly ; 


(4) performance of a nondramatio literary or musical work 
otherwise than in a tranmmission to the public, without any pur- 
pow of direct or indirect commercial advantage and without 
payment of any fee or other compensation for the performance 
to any of its performers, promoters, or organisers, if: 


(A) there is no direct or indirect admiation charge, or” 


ome Provided. however. That nothing in this tith 
shall be so construed as to prevent the performance of religious or 
saccular works such as oratorios, cantatas, ames, or octavo choruses 
by public schools, church choirs, or vocal sovieties, rented, borrowed, 
or obtained from some public library. public school, church choir, 
school choir, or vocal society, provided the performance is given for 
charitable or educational purposes and not for profit. 


TEXT OF COOIITTEE GUBSTIIUTE AMAENT 


(C) the transmimgon ix made primarily for— 

(i) reception in classrooms or similar places 
normally devoted to instrection, or 

(ii) reception hy persona to whom the 
transmission is directed because their disabilities 
or other special circumstances prevent their 
attendance in classrooms or sinilar places nor- 
mally devoted to instruction, o 

(iti) reception by officers or employees of 
guvernmental bodies 2s « part of their official 
duties or employment; 

(3) performance of a nondramatic literary or mvsi- 
eal work or of & dramatico-musical work of a religious 
nature, or display of a work, in the course of services at 
a place of worship or other religious assembly ; 

(4) performance of a nondramatic literary or musi- 
cal work otherwise than in a transmission to the public, 
without any parpose of direct or indirect commercial 
advantage and withoat payment of any fee or other 
comapenaation for the performance to any of its per- 
formers, promoters, or organisers, if— 

(A) there is ne direct or indirect admission 
change ; or 


TIZ 


te al, religions, or charitable purposes aud: not P 

a Sor private 
Seat! gain, xcept were the cipyright ownns has a 2 
nation of Tis objections to the 


(Gd) ‘ie mation shall be in writing and signed by the 
cupyright owner or his duly antherined agunt; and 


| TRET OF COMMITTEE SUBSTITUTE AMERUMENT 

(B) the proceeds, after deducting the reason- 
able costs of producing the performance, sre used 
exelasively for educational, religious, or charitable 
purposes and not for private financial gain, except 
where the copyright owner has served notice of 
ebjection to the performance under the following 
‘conditions: 
(i) the notice shall be in writing and signed 
by the copyright owner er mach owner's duly 
anthorined agent; and 

(ii) the notiee shall be served on the per- 


and shall siate the reasons for the .ebjection: 
ond 
(iii) the notice shall comply, in form, com 


{5) comnmnication of a transmission embodying s 
performance of « work by the public reception of the 
transmission on a single receiving apparatus of a kind 
commonly used in private homes, unlees— 


G1Z 
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(a) a direst charge is wade to se or hear the tranmmis- 
lem; or 7 

(B) the trammmiasion thas recaived is further tranamitted 
to the public; 


(©) performance of o nondramatio mmsicel werk in the comme 
of on nama] agrivaitural or horticultural fair or «xhibition com- 
dectad by s gueurcmmmntal bady or « nonprofit agricaltarel or hor- 
ienltnre) organiméion; 


rid) performance nf s nondramatie musical work by » vending 
edtablishment open to the pablic at large without any direct of 
indivest adminsion charge, whare tha sole purpose of the perforar 
ance ie to promote the retail sale of copies or phanorecords of the 
work snd the performance ia not transmitted bayund the piace 
where the establishment is lorated; and 


cee or EXISTIMG LAW 
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(A) a direct charge is made to see or hear the 
transmission ; or 

(B) the performance or display is further trans- 
mitted beyond the place where the receiving ap- 
parataa is located; 

(6) performance of a nondramatic masical work hy 
® governmental body or a nonprofit agricultural or 
horticaltural organization, in the course of an annual 
agricaltaral or horticultural fair or exhibition conducted 
by such body or organization; the exemption provided 
by this clause shall extend to any liability for copyright 
infringement that would otherwise be imposed on such 
body or organization, under doctrines of vicarious liability 
or related infringement, for a performance by a conces- 
sionnaire, business establisiment, or other person at such 
fair or exhibition, but shall not excuse any such person 
from liability for the performance; 

(7) performance of a nondramatio musical work by 
& vending establishment open to the public at large 
without any direct or indirect admission charge, where 
the sole purpose of the performance is to premote the 
retail sale of copies or phonorecords of the work, and 
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{8) performanes of a literary work in the course of a broadcast 
survice apecifically designed for broadcast op noneaininercis) edu 
cational radio and television stations to & print or sural handé 
capped exdianas 


Err OF EXISTInG IAW 
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the performance is not transmitted beyond the place 
where the establishment is located and is within the 
immediate area where the sale is occurring; 

(8) performance of a nondramatic literary work, by 
or in the course of a tranmmission specifically designed 
for and primarily directed to blind or other handicapped 
persons who are unable to read normal printed material 
asa result of their handicap, or deaf or other handicapped 
persons who are unable to hear the aural signals accom- 
penying a transmission of visual signals, if the perform- 
ance is made without any purpose of direct or indirect 
commercial advantage and its transmission is made 
throvgh the facilities of (i) © governmental body; or 
(ii) a noncommercial educational broedcast station (as 
defined in section 397 of title 47) ; or (iii) a radio sub- 
carrier authorization (as defined in 47 CFR 73.293- 
73.295 and 73.598-73.595) ; or (iv) « cable system 
(as defined in section 111 (f)). 
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xy tranmmission of » primary trasensasion embodying « performance 
oc diaplay of a work isnot an infringeesant of copyright i 
1 the swondary transmission is not made by a cable system, 
sea penta entirely of the relaying, by the managuaent of « 
hotel, apartmant house, or similar extablichment, of signals trans 


tha private lodgings of guests or residents of such establishment, 
and no direct charge ia made to eee or hear the secondary crane 


mission ; of 


(3) the secondary transmission is made solely for the purpose 
and under the canditions specified by clause (2) of section 110; at 


(8) the mcondary tranmmiasion is made by sny carrier who 
hea no direct of indirect control over the content or lection of 
the primary transnimion or over the particalar recipianta of the 

imion, and whoue activition with respect to the 
or other communications channels for the use of others: Provided, 
‘That the provisions of this claose extend only to the activities of 
said carrier with respect to seoundary trecmmniasions and do pot 
exxeupt from Lsbility the activities of others with respect to their 
own primary or secondary trenamimion ; or 


EXT OF EXISTING LAW 
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$111, Limitations on exclusive rights: Secondary trans 
missions 
(a) Cmrrazxy SEcoNDARY Transmissions Ex- 
EMPTED.—The secondary transmission of a primary trans- 
mission embodying & performance or display of a work is 
not an infringement of copyright if— 

(1) the secondary transmission is not made by a 
cable system, aud consists entirely of the relaying, by 
the management of a hotel, apartment house, or similar 
establishment, of signals transmitted by « broadcast sta- 
tion licensed by the Federal Communications Commis- 
sion, within the local service area of such station, to the 
private lodgings of guests or residents of such establish- 
ment, and no direct charge is made to see or hear the 
secondary transmission; or 

(2) the secondary transmission is made solely for 
the purpose and under the conditions specified by clause 
(2) of section 110; or 

(3) the secondary transmission is made by any car- 
ner who has no direct or indirect control over the con- 
tent or selection of the primary transmission or over the 
particular recipients of the secondary transmission, and 


whose activities with respect to the secondary transmis- 


GIZ 


EET ADOPTED BY Fo“ TE 


(4) the sscondary transmission is not made by «cable sy “ 1 

ie mode by 0 govermmental body, ot other nonprofit organissticn, 
without any purpose of direct or indirect commercial sdvantage, 
and without charge to the recipianta of the soaadary transmassen 
ether than esmanments oacemanry to defray the sctusl and ressos- 
able conte of meintaini ‘end opersting the sanondary traneme 
on mevies. 


(b) Seconpanr Teaxmicmms or Paruary Tramammpe To Cos: 
qaezan Gaur. —Exorgt os provided by subsections (a) and (c), the 
ancmdary transmimion to the public of » primary tranemiasion 
embodying a performance or display of » work ia eotionable 96 a 
ad of infringenant under vection 501, and is fully subject to the 
resedion provided by sactions 508 through $06, "if the primary trant 
mission ia not made for reception by the public et large bet i oon 
trolled and limited to reception by particular members of the public: 
Provided, however, That each secondary tranamiasion is not ection: 
able as an act of infringement if the carciage of the signals om 
tiene, or authorizations of the Feders| Communications Commitee 


‘TEXT OF COMME TIZX SUBSTITUTE AMEMIESET r 
sion consist solely of providing wires, cables, or other 
communications channels for the use of others: Provided, 
That the provisions of this clause extend only to the 
aotivities of anid carrier with reepect to secondary trans- 
missions and do not exempt from liability the activities 
of others with respect to their own primary or secondary 
transmissions; or 

(4) the secondary tranamission is not made by a 


cable system but is made by a governmental body, or 
other nonprofit organization, withoat any purpose of 


direct or indirect commercial advantage, and without 

dharge to the recipients of the secondary transmission 

other than assesmments necessary to defray the actual 
and reasonable costs of maintaining and operating the 
secondary transmission service. 

(b) Secowpary Teansmrasion oF Prmwary TRaNe- 
mission TO ConTROLLED Grour.—Notwithstanding the 
provisions of enbsections (a) and (c), the secondary trans- 
mission to the public of a primary tranamission embodying « 
performance or display of » work is actionable as an act of 
infringement under section 501, and is fally subject to the 
remedies provided by sections 502 through 506, if the pri- 


mary transmission is not made for reception by the pub!-o 
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(¢) Secowpasy Traxammmons sx Canta Srerme— 

(1) Subject to the provisions of clanas (2) of this subsection, ss- 
ondary tranmnissions to the public by « cable system of s primary 
trangmission made by a broadcast station licenesd by the Federal 
Communications Commission and embodying « performances or die- 
play of a work shal] be subject to campnisory licensing upoe compli- 
ance with the requiraments of anbeaction (d) in the following come: 

(A) Where the signals comprising the primary tranmniesion 
are exclusivily sure] sod the secondary tranamissioa is permia- 
sible doder the rules, regulations or sathorizations of the Federal 
‘Communications Comminsioa; or 

(B) Where the community of the cable system is in whole or 

im part within the local service area of the primary transmitter; 

oe 


TEXT OF EXISTIND LAW 
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at large but is controlled and limited to reception by par- 

ticular members of the public: Provided, however, That such 

secondary transmission is not actionable as an act of infringe- 

ment if—" 

(1) the primary transmission is made by a broad 
cast station Hicensed by the Federal Communication 
Commission ; 

(2) the carriage of the signals comprising the seo- 
ondary transmission is required under the rales, regule- 
tions, or authorizations of the Federal Communications 
Commizsion ; and 

(3) the signal of the primary transmitter is not 
altered or changed in any way by the secondary 
transmitter. 

(c) Szconnaky Transmiasions BY Caaie SYstexs.— 

{1) Subject to the provisions of clauses (2), (3), and 
(4) of this subsection, secondary transmissions to the public 
by a cable system of a primary transmission made by 2 broad- 
cast station licensed by the Federal Communications Com- 
mission or by an appropriate governmental aathority of 
Canada or Mexico and embodying a performance or display 
of a work shall be subject to compulsory licensing upon 
compliance with the requirements of subsection (d) where 
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(C) Where the carriage of the signals comprising the second- 
ary tranamission is permissible under the rules, regulations or 
authorizations of the Feders! Communications Commission. 

(2) Notwithstanding the provisions of clears (1) of this suhsotion, 
the willful or repeated secondary transmission to the public by a cable 
system of s primary tranumission made by « broadcast station licmmaed 
by the Federal Commupicetions Commision and embodying * per- 
formance or displey of 6 work ia actionable as an act of infringement i 
under saction 501, anc is fully eubject to the remedies provided by 
motions 508 through 504, in the following onses: 


{A) Whare the carriage of the cignals comprising the aseond- 
ary tranamission is not permissible under the rales, regulations 
or authoriaations of the Federal Communications Commission ; or 


(B) Where the cabla system, at lasat one month before the dats 


of the secondary transmission, has not recorded the notice speci- 
fled by subsaction (d). 


TEAT OF EXISTING LAW 
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the carriage of the signals comprising the secondary trans- 
mission is permissible under the rules, regulations, or authori- 
zations of the Federal Communications Commission. 

(2) Notwithstanding the provisions of clause (1) of this 
subsection, the willful or repeated secondary transmission to 
the public by a cable system of a primary transmission mads 
by a broadcast station licensed by the Federal Communice- 
tions Commission or by an appropriate governmental author- 
ity of Canada or Mexico and embodying a performance or 
display of a work is actionable as an act of infringement under 
section 501, and is fully subject to the remedies ‘provided by 
sections 502 through 506, in the following cases: 

(A) where the carriage of the signals comprising 


the secondary transmission is not permissible under the 
rules, regulations, or authorizations of the Federal Com- 
munications Commission ; or 
(B) where the cable system has not recorded the 
notice specified by subsection (d) and deposited the 
statement of account and royalty fee required by sub- 
section (a) . 
{3) Notwithstanding the provisions of clause (1) of 
this subsection and subject to the provisions of subsection 
(a) of this section, the secondary transmission to the public 
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by a cable system of a primary transmission made by a 
broadcast station licensed by the Federal Communications 
Commission or by an appropriate governmental authority 
of Canada or Mexico and embodying a performance or dis- 
play of a work ig actionable as an act of infringement under 
section 601, and is fully subject to the remedies provided 
by sections 502 through 506, if the content of the particular 
program in which the performance or display is embodied, 
or any commercial advertising or station announcements 
transmitted by the primary transmitter during, or immediate- 
ly before or after, the transmission of such program, in in 
any way willfully altered by the cable system through 
changes, deletions, or additions, except for the alteration, 
deletion, or substitution of commercial advertisements per- 
formed by those engaged in television commercial advertis- 
ing market resedrch: Provided, That the research company 
has obtained the prior consent of the advertiser who has 
parchased the original commercial advertisement, the tele- 
vision station broadcasting that commercial sdvertisement, 
and the cable system performing the secondary transmission : 
And provided further, That such commercial alteration, 
deletion, or substitation is not performed for the purpose of 


Guriving income from the sale of that commercial time. 


a 
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(4) Cotervvecsy Licxwse ror Sucxumany Teasemsmaonts sy Cant 
Summ 


THtt oF UST LAW 
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(4) Notwithstanding the provisions of clause (1) of 
this subsection, the secondary transmission to the public 
by 2 cable system of a primary transmission made by s 
broadcast station licensed by an eppropriate governmental 
authority of Canada or Mexico and embodying » perform- 
ance or display of a work is actionable as an act of infringe- 
ment under section 501, and is fully subject to the remedies 
provided by sections 502 through 506, if (A) with respect 
to Canadian signels, the community of the cable system is 
located more than one hundred and fifty miles from the 
United States-Canadian border and is also located south of the 
forty-second parallel of latitude, or (B) with respect to 
Mazican signals, the secondery tranemision is made by 
cable system which received the primary tranamiasion by 
means other than direct interception of « free space radio 
wave emitted by euch broadcast television station, unless 
prior to April 15, 1976, such cable system was actually 
carrying, or was specifically anthorized to carry, the signal 
or sech foreign station on the system pursuant to the rules, 
regulations, or authorizations of the Federal Communica- 
tions Comming 

) Compuzsory LickNsr ror Seconpagy TeaNs- 
missions BY CaBLE SysTeks.— 
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(1) For any secondary transmission to be subject to compaleory 
linansing under subsection (c), the cable system shall at least one month 
before the date of the secondary tranamission or within 30 days after 
the enactanent of this Act, whichever date is later, record in the Copy- 
right Office « notice including » stateoant of the identity and address 
of the persan who owns or operates the secondary transmission service 
or has power to exercise primary control over it, together with the 
name and location of the primary transmitter or primary transmit- 
ters, and tharesfter, from time to time, euch further information as the 
Register of Copyrights shall prescribe by regulation to carry out the 
purpoms of this clause. 


(2) A cable system whose secondary transmissions have been subject 
to compulsory licensing under subsection (c) shall, during the months 
of January, April, July, and October, deposit with the Register of 
Copyrights, in accordance with requirements that the Register shall 
prescribe by reguiation— 


Text OF EXIGTIMG LAW 
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{1) For any secondary transmission to he subject to 
compulsory licenving under subsection (c), the cable sys- 
tem shall, at least one month before the date of the com- 
mencement of operations of the cable system or within one 
hundred and eighty days efter the enactment of thix Act, 
whichever is later, and thorenfter within thirty days after 
each occasion on which the ownership or ountrol or the 
signal carriage: wmplement of the cable system changes, 
record in the Copyright Office o notice including a stato- 
ment of the identity and address: of the person who owns 
or operates the secondary transmission service or bas power 
to exercise primary control over it, sige rth’ seas 
and location of the primary transmitter or primary trany 
mittors whose signals are regularly carried by the cable 
system, and thereafter, from time to time, such further 
information as the Register of Copyrights, after - consulta- 
tion with the Copyright Royalty Commission, shall pre- 
scribe by regulation to carry out the purpose of this clause. 

(2) A cable system whose secondary transmissions 
have been subject to compulsory licensing under subsection 
(c) suall, on a semiannual basis, deposit with the Register 
of Copyrights, in accordance with requirements that the 
Register shall, after consultation with the Copyright Royalty 
Commission, prescribe by regulation— 
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(A) & statement of account, covering the three months naxt 
preceding, specifying the number of channels on which the cable 
system made secondary transinissions to its subscribers, the names 
and locations of all primary transmittera whose transmissions 
were further transmitted by the cable system, the total number 
of subscribers to the cable system, the gram amounts paid to the 
cable system irrespective of source, and seperate statements of 
the grom revenues paid to the cable system for advertising, leased 
channels, and cable-casting for which @ per-program or per 
channel charge is made, and by subscribers for the basic service of 
providing secondary transmissions of primary broadcast trans 
mittars; and 


(B) « total royalty fee for the period covered by the state- 
ment, computed on the basis of specified percentages of the grom 
receipts from subscribers to the cable service during said period 
for the basic service of providing secondary tranamimions of 
primary broadcast transmitters, as follows: 
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(A) a statement of account, covering the six months 
next preceding, specifying the number of channels on 
which the cable system made secondary transmissions 
to its subscribers, the names and locations of all primary 
transmitters whose transmissions were further trans- 
mitted by the cable system, the total number of subscrib- 
ers, and the gross amounts paid to the cabie system for 
the basic service of providing secondary transmissions of 
primary broadcast transmitters; and such other data as 
the Register of Copyrights may, efter consultation with 
the Copyright Royalty Commission, from time to time 
prescribe by regulation. Such statement shall also include 
a special statement of account covering any nonnetwork 
television programing that was carried by the cable sys- 
tem in whole or in part beyond the local service area of 
the primary transmitter, under rules, regulations, or 
authorizations of the Federal Communications Commis- 
sion permitting the substitution or addition of signals 
under certain circumstances, together with logs showing 
the times, dates, stations, and programs involved in seh 
substitated or added carriage; and 

(B) except in the case of a cable system whose 
royalty is specified in subolaase (C) or (D), a total 
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royalty fee for the period covered hy the statement, com- 
pated on the basis of specified percentages of the grons 
receipts from subscribers to the cable nervice during said 
period for the basic service of providing secondary 
tranmuissions of primary broadcast travanitters, ax 


(i) % peremnt of any gross receipts mp to $40,000; follows: 
(ii) 1 pereant of any grow receipts totalling more than (i) 0.675 of 1 per centum of meh grow receipts 
$40,000 but not more than $80,000; an 
(ili) 1% t of any grom receipts totalling more than for the privilege of further tranewitting auy neanet- 
$80,000, bat not more than $120,000; work programing of a primary tranauitter in 
(iv) % pereant of any grom receipta totalling more than : 2 
$190,000, but not more than $160,000; and whole or in part beyond the local service aren of 
(v) 2% percent of any grom receipts totalling more than such primary transmitter, mch amount to he applied 
$160,000. 3 P 
Where actual gram receipts paid by subscribers to a cable serv- agninet the fee, if any, payable purwant to para- 
ice total lees than $40,000, gross receipts for the purpose of thie qrapha (i) through (iv) ; 
subpsragraph shall be computed by subtracting from such actusi 2 
roms receipta the by which $40,000 exceeds such actual (ii) 0.675 of 1 per centum of such gross receipts 
gross receipts, except that in no case shall a cable systam’s gross for the first distant signal equivalent; 
receipts be reduced to laas than $1,500. 


(ii) 0.425 of 1 per centam of such gross re- 
ceipts for each of the second, third, and fourth 
distant sigual equivalents; 

(iv) 0.2 of 1 per centam of such gross receipts 
for the fifth distant signa) equivalent and each addi- 
tional distant signal equivalent thereefter; and 
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‘in computing the amounts payabie under paragraphs (1i) 


through (iv), ebove, any fraction of a distant signal 
equivalent shall be computed at ita fractional value end, 
in the cane of any cable system located partly within and 
partly without the local service ares of a primary trans- 
Mitter, gross receipts shall be limited to those gross re- 
ceipts derived from subscribers located without the local 
service area of such primary tranamitter; 

(C) if the actual gross receipts paid by subscribers 
to a cable system for the period covered by the otate~ 
ment for.the basic service of providing secondary trans 
missions of primary broadcast transmitters totel leas than 
$80,000, gross receipts of the cable system for the 
purpose of this subclanse shall be computed by subtract- 
ing from such actual gross receipts the amount by which 
$80,000 exceeds such actual gross receipts, except that 
in po case shall a cable system’s gross receipts be reduced 
to legs than §3;000. The royalty fee payable under this 
subclause shall be 0.5 of 1 per centum, regardless of the 
number of distant signel equivalents, if any; and 

(D) if the actus! gross receipts paid by subscribers 
to a cable system for the period covered by the state- 
ment, for the besic service of providing secondary trans- 
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missions of primary broadcast transmitters, are more 
than $80,000 but less than $160,000, the royalty fee 
payable under this subclause shall be (i) 0.5 of 1 per 
centam of any gross receipts in excess of $80,000; aud 

(ii) 2 per centum of any gross receipts im excvss of 

$80,000 but les than $160,000, regardiex uf the 

number of distant signal equivalents, if any. 

(3) The Register of Copyrights shall receive all feex 
Geposited under this seotion aud, after deducting the reaxon- 
able costs incurred by the Copyright Office under thix section, 
shall deposit the balauce in the Treasury of the United States, 
in such manner as the Secretary of the Treasury diructx, for 
later distribution hy the Copyright Royalty Commission ax 
provided by this title. The Register shall submit to the 
Copyright Royalty Commission, on a semiannual basis, a 
compilation of all statements of account covering the relevant 
six-month period provided by clause (2) of this subsection. 

(4) The royalty fees thus deposited shall, in acourdance 
with the procedures provided by clause (5), be distributed 
to those among the following copyright owners who claim 
that their works were the subject of secondary tranzmissions 
by cable systems during the relevant semisnnual period: 


StS 


(©) The royalty foes thos deposited shall be distributed in scoord- 


ance with the following provaderes: 


{A} During the month of July in each year, every person claim- 
ing to be entitled to compulsory license fees for sscandary trans- 
missions made during the preceding twelve-month period shall 
file a claim with the Register of Copyrights, in accordance with 
requirements thet the Ragister shall prescribe by regulation. Not- 
withstanding any provisions of the antitrust laws (as designated 
in section 1 of the Act of October 15, 1914, 36 Stat. 780, title 15, 
T.S.C., section 12, and eny amendments of such laws), for per 
poses of this claure any claimants may egres among themeelves 
us to the proportionsts division of compulaory licensing fees 
among them, mey lump their claims together and file them 
jointly or as a single claim, or may designate s common agent to 
Teceive payment on their behalf. 
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(A) any such owner whore work was included in 
a secondary transmission made hy a cable xyntetn of 2 
nonnetwork television program in whole or in part be- 
yond the local service area of the primary tranmnitter; 
and 

(B) any such owner whose work was included in 
© secondary transmission identified in a special state- 
ment of account deposited under clansc (2) (A) ; and 

(C) any euch owner whose work was included in 
ponnetwork programing consisting exclusively of amral 
signals carried hy a cable system in whole or in part 
beyond the local service area of the primary tranamitter 


of such programs. 


(5) The royalty fees thus deposited shall be distributed 


im accordance with the following procedares : 


(A) Daring the month of July in each year, every 
person claiming to be entitled to compulsory leenee 
fees for secondary transmissions shall file « claim with 
the Copyright Royalty Commission, in ecoordance with 
requirements that the Commission shall prescribe by reg- 
ulation. Notwithstanding any provisions of the antitrast 
laws (within the meaning of section 12 of title 15), for 
purposes of this clause any claimants may agree among 
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(B) After the frst day of August of each year, the Register of 
Copyrights shall determina whether there axits « controversy 
concerning the statement of acovunt or the distribution of ruyalty 
fom. If he determinas that no such controversy axmta, he shall, 
section, distribute such fees to the copyright owners entitled, or 
to their designated agusta If he finds the existance of s contro- 
werny be shall certify to thet fact and procead to constitute a 
panel of the Copyright Royalty Tribunal in accordance with 
section 803. In such cams the reasonable administrative costs of 
the Register under this section shail be deducted prior to distriba- 
tion of the ruyalty fee by the Tribunal. 


(C) During the pandency of any proceeding under this sub- 
motion, the Register of Copyrights or the Copyright Royalty Tri- 
unal shall withhold fram distribution am amount mifficient to 
matiaty all claime with respect to which a controversy exists, but 
shail have diseretion to procaad to distribute any amounts that 
ere not in controversy, 
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themselves as to the proportionate division of compulsory 
oensing fees among them, may lump their claims to- 
gether and file them jointly or as single claim, or may 
designate a commen agent to receive payment on their 
behalf. 

(B) After the first day of August of each years, 
the Copyright Royalty Commision shall determine 
whether there exists « controversy cunceruing the dis- 
tribution of royalty fees. If the Commision determines 
that no sach contreverry exints, it shall, after deducting 
its reasonable administrative coms under thin section, 
distribute such fees to the copyright owners entitled, or 
to their designated agents. If the Commission finds the 
existence of a controveruy, it shall, pursuant tu chapter 8 
of this title, cundact a proceeding to determine the 
distribation of royalty fees. 

(C) During the pendency of any proceeding under 
this subsection, the Copyright Royalty Commission shall 
withhold from distribution an amount sufficient to satisfy 
all claims with respect to which s controversy exists, 
bat shall have discretion to proceed to distribute any 
amounts that are not in controversy. 
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entities any greater or leasor rights with respect to the 
ee eee snbeaction (a) na applied to works 
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‘TEXT OF COOMLTIEZ RESTITVT ARDENT 
(3) Within six months, but not earlier than one 
hundred and twenty days, from the date of publication 


Hioonse agreements negotiated as provided in clanse (2) 
of this subsection. The Copyright Royalty Commission 
thal aloo cetablich requirements by which copyright 


works under this section, and under which ‘records of 

gach use shall be kept by public broadcasting entities. 
(4) With respect to eee 

effective date of this ti ee 


696 


mu During the month of uly 0} f each year, every perwon claim 


ister of 
standing any provision of the antitrust laws (es defined in section 


1 of the Act of October 18, 1914, $8 Stat, 730; 15 U.S.C. 18, and 


jury icine pun doaang thuadaden ia ve tha ipvaioctio 
ate division of compulsory licanen fees among tham, may iump 
thecr claime together, and may designate a common agent to 
ps aioe cena 

(2) On the first day of August of each year, the Register of 
Copyright sal crmie ee & controversy 


If the Regiter determines that no sach controversy exists, the 
Register shall, after deducting reammable administrative costs 
under this section, distribute such fees to tha copyright owners 
entitled, or to their designated agents. If the Reguter finds the 
existence of a controversy, the Register shall certify to such effect 
and procead to constitute  panal of the Copyright Royalty Tri. 
banal in accordanes with section 803. In such caam, the reasonable 
administrative costs of the Register under this section shall be 
deducted prior to distribution of the ruyalty fees by the Tribunal. 
(3) During the pendency of any proceeding under thia subsec- 
tion, the Register of Copyrights or the Copyright Royslty Tri- 


Dessel shall: withbinta trem) distesbation, 6p amount sullen ¢6, 


shall have discretion to proceed to distribute any amounts that are 
not in controversy. 


TEXT OF COMITIEE SUSSTI TUTE AMEMEST 
Fespectively, mey negotiate and agree upon the terms and 
rates of royalty payments and the proportionate diviside 
of fees paid among various copyright owners; and may 


designate common agents to negotiate, agree to, pay, of 
Feoeive payments. 


(1) Any owner of copyright in s work specified i=: 
thia mbeection or any public broadcasting entity may;; 
within one hundred and twenty days after publicaticn® 
of the notice specified in thin subsection, submit to tiie’ 
ing such activities with respect to mach works. The Copy- 
Fight Royalty Commission shall proceed on the basis of 
the proposals submitted to it an well as an ty other relevant 


Copyright Office within thirty days of execution im ae- 
cordance with regulations that the Register of Copy- 
Fights shall prescribe. 


% 
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$128. Limitations on exclusive rights: Public broadcasting of non- 
dramatic literary and musical works, pictorial, graphic, 
and sculptural works 
{a) Notwithstanding the provisions of section 106, it is not an 
infringement of copyright for a public broadcasting entity to broad- 
cast any nondramatic literary or musical work, pictorial, graphic, or 
sculptural work under the provisions of this section. 


(b) Public broadcasting of nondramatic literary and musical works, 
pictorial, graphic, and sculptural works by a public broadcasting 
entity shall be subject to compulsory licensing upon compliance with 
the requirements of this section, The public broadcasting entity 
shall— 

{1) record in the Copyright Office, at intervals and in accord- 
ance with requirements prescribed by the Register of Copyrights, 
@ notice stating its identity, address and intention to obtain a 
license under this section; and 

(2) deposie with the Register of Copyrights, at intervals and in 
accordance with requirements prescribed by the Register, a state- 
ment of account and the total royalty fees for the period covered 
by the statement based on the royalty rates provided for in 
subsection (c}. 

{c) Reasonable royalty fees for public broadcasting shall be estab- 
lished by the Copyright Royalty Tribunal. Such royalty fees may be 
calculated on a per-use, per-program, prorated or annual basis as the 
Copyright Royalty Tribunal finds appropriate with respect to the type 
of the copyrighted work and the nature of broadcast use. A par- 
ticular or general license agreement between one or more public broad- 
casting entities and one or more copyright owners prior or subsequent 
to determination of applicable rates determined by the Copyright 
Royalty Tribunal may be substituted for a compulsory license pro- 
vided in this section. Public broadcasting entities and copyright own- 
ers shall negotiate in good faith and cooperate fully with the Copy- 
tight Royalty Tribunal in establishing reasonable royalty fees in an 
expeditious manner. 

({d) The royalty fees deposited with the Register of Copyrights 
under this section shall be distributed in accordance with the follow- 
ing procedures: 
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$118. Scope of exclusive rights: Vee of certain works ia 
connection with neacemmercial broadcasting 

(a) The excinsive rights provided by veotion 106 shall, 
with respect to the works specified by subsection (b) and 
the activities specified by subsection (d), be subject to the 
conditions and limitations prescribed by this séction. 

(b) Not later thee thinty days following the date of 
publication by the President of the motice announcing the 
initial appointments of the menrbers of the Copyright Royalty 
Commission, as provided by section 801 (c), the Chairman 
of the Commiszxion shall canse notice tv be published in the 
Federal Register of the initiation of proocedings for the pur- 
pose of determining reasonable terms and ratex of rmyalty 
payments for the activities specified hy anbacction (d) with 
Tespect to published uondramatic muvien! works aud pub- 
lished piotorial, graphic, and sculptural works during a 
period beginning as provided in clanse (3) of this subsec- 
tion and onding on December 31, 1982. Copyright owners 
and public broadonating entitier shall negotiate in good faith 
and cooperate fully with the Commission in an effort to reach 
reasonable and expeditious resnita. Notwithstanding any 
provision of the antitrust laws (within the meaning of section 
12 of title 15), any owners of copyright in works specified 
by this subsection and any pablic broadcasting entities, 
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(3) A “performing rights society” is an association or corpors- 
tion that licenses the public performance of nondramatic musical 
works on behalf of the copyright owners, such as the American 
Society of Composers, Authors and Publishers, Broedcast Music, 
Ine., and SESAC, Ine. 


$117. Scope of exclusive rights: Use in conjunction with com- 
puters and similar information systems 

Notwithstanding the provisions of sections 106 through 116 and 118, 
this title does not afford to the owner of copyright in a work any 
greater or lesser rights with respect to the use of the work in conjunc- 
tion with automatic systems capable of storing. processing, retrieving, 
or transferring information, or in conjunction with any similar device, 
machine. or process, than those afforded to works under the law, 
whether title 17 or the common law or statutes of & State, in effect on 
December 31. 1976. as held applicable and construed by « court inan 
action brought wader this title. 
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(8) A “performing rights society” is an association 


or corporation that Hcenses the public performance of 
nondramatie masical works on behalf of the copyright 


owners, such as the Amorican Society of Composers, 
Authors and Publishers, Brosdcast Music, Inc., end 
SERAO, Inc. 


117. Seape of excinsive rights: Use in conjunction with 
eumputers sad siedler information cyasteme 

Notwithstanding the provisions of sections 106 through 
116 and 128, this title dees not afford to the owner of copy- 
Tight in a work any greater or lewer rights with respect 
to the we of the work in conjunction with automatic systems 
capable of storing, proceniing, retrieving, er trinslerring 
Information, or in conjunction with any similar device, 
machine, or process, than these afforded to works ander 
the lew, whether ttle 17 or the common law or statutes of a 
Beate, in qfect.og, Zamnanbsr, $..19%7, os held applicable 
and constreed by 0 court in an sotion brought ender this 
ite. 
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(B) im toonted in an ectablishmant making no direct of 
iclineat charge for sdmzmion ; 

(C) in ncoumpanied by a list of the tithe >¢ all the musical 
works available for performance on it, which list is alized to 
the phenoreowrd player or posted in the entablishmeat in » 
reminent position where it can be readily examined by the 
publia; and 

(D) sflorde « choice of works available for performance 
end permite the chairs to be made by the patrons of the 
emtablishment in which it is located, . 


(9) Am “operator” is amy perm who, alone or jointly with 
ethers: 
(A) owns s coin-operated phonorecord player; or 

(B) has the power to make « coin-operated phanorecord 
player available for placement in an establishment for pur 
poms of public performance; oF 

{C) hes the power to exercise primary eantrol over the 
talection of the musical worke mada evailahls fet public 
partarmance in s coim-operted phonoresrd player. 


TEX? OF EXITING LAW 
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(B) is located in an establishment making no 
direct or indirect charge for admission ; 

(C) is accompanied hy a lmt of the titles of all 
the musical works available for performance on it, 
whieh list is affixed to the phonorecord player or 
posted i the establishment in « prominent position 
where it can be readily examined by the public; and 

(D) affords a choice of works available for 
Performance and permits the choice to be made by 
the patrons of the establishment in which it ix 
located. 


(2) An “operator” is any person who, alone 
or jointly with others: 


(A) ownm 1 coin-operated phonoreoord play- 
er; or 

(B) has the power to make a coin-operated 
phonorecord player available for placement in an 
establishment for purposes of public performance ; 
or: 

(C)} has the power to exercise primary contre! 
over the selection of the musical works made avall- 
able for public performance in a coin-operated pho- 
norecord player. 


SoS 
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(4) Comma: Passcrme—Any perm who knowingly makes 9 
falep recremmtetion of a material feet in an application filed under 
clases (1) (A) of wahonction’ (6), br vtio knowmgty alters a certificate 
fesged ender-clame (1)(B) of ‘eabesction (b) or knowingly offizas 
auch « certificate te a phemorecord player other than tha one it covers, 
ehall be ined 26 more than $8,500. 


(0) Dawurrriows,—As used in this section, the following terms and 
their variant forme masn the following: 
(1) A “coin-operated phonorscord player” is 0 machine or 
Guvies that: 
(A) is employed mlaly for the performance of na 
drmmeatic rousical works by mean of phonerecerds apos beng 
aativeted by hieertion of wonin; 
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such access has been denied, and the court shall have the 
power to declare the compulsory license thereof invalid from 


the date of issue thereof. 


(@) Crimean PEwatTres.—Any person who know- 
ingly makes a false representation of a material fact in an 
application filed under clause (1) (A) of subsection (b), or 
who knowingly alters « certificate issued under clause (1) 
(B) of subsection (b) or knowingly affixes such a certificate 
to « phonorecord player other than the one it covers, shall be 
fined not more than $2,500. 

(e) Durinrriona.—aAs used in this section, the follow- 
ing terms and their variant forms mean the following: 

(1) A “oom-operated phonorecord player” is  ma- 
chine or device that— 

(A) is employed solely for the performance of 
nondramatic musical works by means of phonorec- 
ords upon being activated by insertion of coma, cur- 
rency, tokens, or other monetary units or their 
equivalent; 


¥&e 
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(C) During the pendency of any proceeding anuc: 


Pid dha wusield feos deapdee eae withheld fram distribution an amount miflirient to matixty 
cat tl chine ih rept Ah wot . . 
9a ir ais ee all chime with renpect te which a comtroversy exists. brt 


es ees shall have discretian to proceed to dixtribute auy amounts 
that are not in contreverny. 
(5) The Ovpyright Royalty Commision dull pronval- 
‘The Register of Copyrights eball promulgate regulations 4 
under which perwms who can ressonably be expected to have (pt segeieens ster ehieh eoeme wht al are he 
claina may, daring the year in ie re expected to have claims may, during the ycar ia which per- 
without expense to or haramment of operators or proprietors of . 
esablishments in which phaporecord players are located, have formances take place, without exprare to or harwement of 
wach access to such eatabliahments and to the phonorecord p! players operators or proprictors of tabliod 
Jocated therein and such opportunity to obtain information with whieh phone- 
respect thareto os may be reasonably necessary determina, by record players are located, have such eceem to such extabtinh- 
sampling procedures or otherwise, the proportian of comtribution mente ond te to the phonorecerd players loeated th in and such 
of the musical works of ech such person to the earnings of the 
phonorecord players for which fees shall have been deposited. eppertanity to obtain intormation with respect thereto as may 


Aad pee ves sings ee be ressomahly nesamary to determine, by sampling procedures 
mitted under the regulations prescribed by the Register of Copy- 7 7 . 
rights may bring an action in the Uni sad ‘unia Douek Gok or otherwise, the prupertion sentribution of the mnxicw 
for the Distriet of Columbia for the cancelation campal- works of each such p to the carninan of the pl 
sory license of the phonorecord ple: which much access hes been ited. Aw 
bean denied, and the court shall have the power to declare the players for which fees shall have apo paren 
campulsory license thereof invalid from the date of issue thereaf. whe alleges that he or she has boon damied the access per- 
mitted under the regulations prescribed by the Copyright 
Royalty Comsniasion may bring 22 action in the United States 


of the compulsory license of the phomorecord player to which 
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them, may lump their claims together and file them jointly 
or as a tingle claim, or may designate ® common agent to 
(2) After the first day of October of each vear, the Register of receive payment on their behalf. 


concerning the distribution of royalty fees deposited under sub- (3) Alter the first day of Octuber of each year, the 
clause (A) of subsection (b) (1). If he determines that no such Copyright Royalty Commimion shall determine whether 
contreverty exists, he shall, after deducting hi jis reasonable ad- ‘ a Baglin te 
scinistvisive Goma’ tees. hig yesh iheciu sels “cs bth there exists m controversy concerning the distribution of 
copyright owners and performers entitled, or to their designated royalty fees deposited under subclause (A) of subsection 
agents. If he finds that such « controversy exists, he shall certify ae ‘ 
to thal Fact end re ituta « panel of the Copyrig! (b) (1). I€ the Commission determines that no such contro- 
Royalty Tribunal in accordance with sectinn 908. In such cases the versy exists, it chall, after deducting ite rensonable edminis- 
reasonable administrative costs of the Register under this section % a wan 
shall be deducted prior to distribation of the royalty fee by the trative costs under this section, distribute such fees to the 
Tribunal. copyright owners entitled, or to their designated agents. 
If it finds that such « controvervy exists, it shall, pursuant to 
chapter .8 of this titles, conduct a proceeding to determine 
the distribution of royalty fees. 
(3) The fees to be distributed shall be divided as follows: (4) Tho fees to be distributed shall be divided os follows: 
( )iSerey oreraeis ormereeneRtotet rit stom (A) To every copyright owner not affiliated with a 
ing rights society the pro rata share of the fees to be erforming rights society, the pro rata share of the fees 
= which such copyright owner aa eae to be distributed $0 which euch igh 
(B) To the performing rights societies the remainder of entitlement. 
the fees to be distributed in euch pro rats shares es they shall * ee 
es if they fail to (B) To the performing rights societies, the re- 
the pro rata share to which such performing rights mainder of the fees to be distributed in such pro rate 
chilis Goes dep elie 


shares as they shall by agreement stipulate among them- 
selves, or, if they fail to agree, the pro rate share to 
which sack performing rights societies prove entitlement. 
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1) Daring the month of January in im each year, ao arta 


ution of royalty —e dept mdr ia (A) of 


may designate a common agent to sae cae chan their behalf. 


Se 
nas © OGMITIEE SURSTIISTS AMTUREST 
section, shall deposit the balance in the Trenary of the 
United States, in each manner as the Gecretary of the Treas- 
ary Gavots, for later distribution by the Copyright Revalty 
Oumminnion as provided by thin title. The Register shall 
wubenit to the Copyright Keyalty Camminica, on an anunal 
bane, a detailed statment of acovent covering all fees 
ne 


De Nite re 


Bae een sabsaction 
(b) (1) of thin section to which the claimant is # party. N 

ee ee See ca 
manning of sectiva 13 of ti tle 15), fer purposes of thin sub: 
section any clammants may agree among thanumecives as tu the 
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(B) Within tweaty days of receipt o! ¢ an application and « 
royalty fea pursuant to subclaus (A), the Register of Copy- 
rights shall insue to tha applicant « certificate for the phano- 
(C) On or batore March 1 af the year in which the curtifl- 
cate presetitad by subclause (B) of this clause is issued, or 
a ee ee ce 
position where it Di teas aces oy Os wont 
cortifieata, issued by the Register of Copyrights under sub- 
deem (B B), of the latest application made by him under sub- 
claves (A) of this clause with respect to that phonorecord 
player. 


(3) Failure to file the application, to aflx the certificate, or ta 
qa 


in nt 
section 501 and fully subject to to the remedies provided by section 
803 through 506. 


(¢) Daramonrios or Roraurraa— 
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(B) Within twenty days of receipt of an appli- 
cation and « royalty fee pursuant to subclause (A), 
the Register of Copyrights shall issue to the appheant 
a certificate for the phonorecord player. 

(0) On or before March 1 of the year in which 
the certificate prescribed by subclanse (B) of this clause 
is iavued, or within tan days after the date of insue of the 
cortifieats, the operator shell affix to the particular 
pPhonorecord playwr, in o position where it oan be read- 
fly examined. by the poblic, the certificate, issued by 
the Register of Copyrights under eubclanse (B), of the 
latest application made by such operator ender subclause 
(A) of this clause with respect to that phonorecord 
player. 

(3) Failure to file the application, to affix the cor 
tiflcate, or to pey the royalty required by clause (1) of thia 
wabsection renders the public performance actionable 2s an 
act of infringement under section 501 and fully subject 
to the remedies provided by sections 507 through 506. 

(oy. Denskasyriott' oy KOYarrme — 

(1) The Register of Copyrights shall receive all fees 
Geposited under this section and, after deducting the rea- 
sonable costs incurred by the Copyright Office under this 
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fer the public performance of works on © cuimepernted phano- 
Feud player shall fulfil the following requirements: 

(A) Before or within one moath after vuch performances 
are made evailahle on « particular phoorecord player, aad 
dering the manth of January in each succeeding year that 
wash performance ate made available im thet particalar 
Fiemcswcord ployer, he shall fle in the Copyright Oflcs, in 
seordance with requirements that the Register of Copyrights 
shall prowribe by regulation, an application contain jing the 
ame and scitrems of the operator of the phonorecord player 
and the mannfectwrer and serial number or other explicit 
identification of tha phonorecord player, and he shall deposit 
with the Register of Copyrights « royalty fee for the current 
calendar year cf $8 for that particular phooorecord player. 
If such performances are made available on 9 particalar 
phanaresord ployer for the frst time after July 1 | of any 


phyw, sul during tee month of Jenaery in cack sao 
‘eneding year thet suck performances ate winds available 
im Git pottionhar phencressed player, the wpernter shail 
file in the Oupyright Office, in acuerdnace with require- 


for the remainder of that yeor shall be 04. 
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&- 
Cael THEE SURSTITOTE MERETT 
Soe co SCORED La mene ; 
to perform the work publicly by means of @ coin-operated 
ApopTsp SY Saakts 
a phonorecord player is limited as fullows: 
{1) The proprietor of the establishment in which 


the public performance takes place is not liable for 


infringement with respect to such public performance 
unless— 
(1) The propriator of Ube establishment i : ee {A) such proprietor is the operator of the 
formance takes piace ia not tinhle for infringement 
peat to mach Jie performance walem: phonorecord player; or 
bh) bei the operator of the phanorecord player; oF d a 
. = as aes after receipt by (B) sach proprietor refuses or fails, within one 


‘Sad mail of » reqomt, ob s time during 
aah te erin round by ablane (1)(C) re & request, at a time during which the certificate 
section (b) is aot affzed to the phanorscord PISS 

di 5 re by registered o- 
cupyright owner, to mabe full of the phane- 
cartified nail, of the identity ot the oF not affixed to the phonorecord player, by the copt- 
record player. 


month after receipt by registered or certified mail of 
required by clause (1) (C) of subsection (hb) is 


right owner, to make full disclosure, by registered 


or certified mail, of the identity of the operator of 
(3) The operator of the coin-operated phooorenord player nad the phonorecord player. 
deain 0 Jeory license to perform the work publicly om . 
cota, and paying the royalties provided by ae Nea player may obtain 2 compulsory license to perforin the 
19) Recmarns 0” Cxor-Orente Be ree, Ayyois 
wow op Caxrormurs, axe Rorarr Params Unowe © 
L===_- 


(2) The operator of the coin-operated phonorecord 


work publicly on that phonorecord player bv filing the 

application, affixing the certificate, and paying the 

royalties provided by subsection (b) . 

(b) ReEcoRDATION or CorN-OPERATED PHONORECORD 
PLaver, AFFIXATION OF CERTIFICATE, AND RoyaLtt 


Payas_Le Uxprer Compcisory License.— 
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(4) If the copyright owner does aot receive the monthly pay- 
mans and statexemt of secount whem dus, he may give written 
matine to the licenase that, unless the defsult is remedied within 
thirty duys from the date of the notica, the cumpulaory licens 
will be sutemetically terminated. Such termination renders the 
eaaking sad distribution of a]] phanorecords, for which the roy- 
alty had not hean paid, actinnshie as sets of infringement under 
section 501 aad folly subject to the remedies provided by sections 
808 through 506. 


$106. Scope of cxcinsive rights in sendramatic musical works: 
Public performances by means of coin-operated phone 
record players 
{e) Laarrance os Exovomvs Raurr—In the case of « nom 
dyamatin musical work embodied in 2 phoncrecord, the exclusive right 
tender claum (4) of section 108 to perform the work publicty by means 
of « coin-operated phowareenrd player is limited as follows: 


$1. (e) woe 
The reproduction or rendition of s musical composition by or upon 
i machines shal! not be deemed « public performance for 
profit unless a fee is charged for admission to the place where och 
reproduction or rendition orcurs. 


TEXT OF CLEMITIES SURSTITOTE MU /AKET 

detailed cumulative annual statenreuts af account, certified 
by a certified public acvonntaut, shall be filed for every com- 
pulsory license under this vection. The regulations covering 
both the monthly and the annua! statements of aovpuut shalt 
prescribe the form, content,.and inanuer of certification with 
respect to the number of records, waade-end the number of 
records distributed. 

(4) If the copyright owner dues out receive the mouthly 
payment and the monthly and annual statements of ac- 
count when due, he may give written notice to the licensee 
that, unless the default is remedied within 30 days from 
the date of the notice, the compulsury license will be autv- 
matically terminated. Such termination renders either the 
making or the distribution, or beth, of all phonorecords for 
whieh the royalty had not been paid, actionable as acts of 
infringement under section 501 and fully subject to the 
remedies provided by sections 502 through 506. 
$116. Scope of exclusive rights in nemdramatic musical 

works: Public performances by means of coin- 
operated phonorecord players 

(a) Lmurration ox Excuusive Bicat.—In the 
case of a nondramatic musical work embodied in a phon 
record, the exclusive right under clause (4) of section 106 


L¥Z 


twentieth day of cach month and shall inchede all royalties 
for the manth next preceding. Eech menthly payment shall 
be made under cath and shall comply with' reyuemneces 
that the Register of Copyrights shall preectibe. by: regulation. 
‘The Register shall alno prescribe regulations undes ‘whish 
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- (b) Noricz or Inrawrtow To Owrare Computenar Liczwer; Dus- 
TowaTron or Oww;zs or Paxroamance Ruaat-— 

(1) Any person who wishes to obtain s compulsory licens 
under this section shall, before or within thirty days after making, 
and before distributing any phonorecords of the work, serve notice 
of his intention to do so on the copyright owner. If the registra- 
tion or other public records of the Copyright Office do not identify 
the copyright owner and include an address at which notice can 
be served on him, it shall be sufficient to file the notice of intention 
in the Copyright Office. The notice shall comply, in form, con- 
tent, and manner of service, with requirements that the Register 
of Copyrights shall prescribe ty regulation. 

{2) If the copyright owner so requests in writing not later than 
ten days after service or filing of the notice required by clause (1), 
the person exercising the compulsory license shal] designata, on 
& label or container accompanying each phonorecord of the work 
distributed by him, and in the form and manner that the Register 
of Copyrights shall prescribe by regulation, the name of the 
copyright owner or his agent to whom royalties for public per- 
formance of the work are to be paid. 

(3) Failure to serve or file the notice required by clause (1), or 
to designate the name of the owner or agent as required by clause 
(2), forecloses the pomibility of a compulsory license and, in the 
absence of s negotiated license, renders the making and distribu- 
tion of phonorecords actionable as acts of infringement under 
rection 501 and fully subject to the remedies provided by sections 
503 through 508. 


$101. eee 


(ce) Ustmecussxagvaux Pars ne Use oe Mecuasican Munc- 
Pavoccixe Macntxva—Interchangeable parta, such as discs or tapes 
for use in mechanical music-producing machines adapted to reproduce 
copyrighted musical works, shall be considered copies of the copy- 
righted musical works which they serve to reproduce mechanically 
for the purposes of this section 101 and sections 106 and 109 of this 
title, and the unauthorised manufacture. use, or sale of such inter- 
changeable parts shall constitute an infringement of the copyrighted 
work rendering the infringer liable in accordance with all provisions 
of this title dealing with infringements of copyright and. in a case of 
willful infringement for profit. to criminal prosecution purmant to 
section 104 of this title. Whenever any person, in the absence of a 
license agreement, intends to use a copyrighted musical composition 
upon the parts of instruments serving to reproduce mechanically the 
musical work, relying upon the compulsory license provision of this 
title, he shall serve notice of such intention, hy registered mail. upon 
the copyright proprietor at his last address discloerd by the records of 
the copyright office, sending to the copyright office a dupticate of such 
notice. 


tal 


not change the basic meludy or fundamental character of 
the work, and shall not be subject tv protection as a deriva- 


tive work under this title, except with the express consent 


of the copyright owner. 
{b) Notice or IntentTION To Optarn ComPULSORY 


Lacense.— 

(1) Any peron who wishes to obtain a cumpulsory 
license under this section xhall, before or within thirty days 
after making, and before distributing any phonorecords of the 
work, serve notice of intention tu do so on the copyright own- 
er. If the registration ur other public records of the Copyright 
Office do not identify the copyright owner and include an 
address at which notice can be served, it shall be sufficient 
to file the notice of intention in the Copyright Office. The 
notice shall comply, in furm, couteut, and manner of service, 
with requirements that the Register uf Copyrights shall pre- 
scribe by regulation. 

(2) Failure to serve or file the notice required by clause 

(1) forecloses the possibility of a cumpulsory license aud, in 
the absence of a negotiated license, renders the making and 
distribution of phovorevords actionr'le as acts of infringe- 
ment under section 501 and fully subject to the remedies 
provided by sectivns 502 through 5v8. 


Gh 


(a) Avartasmurrr axp Scors or Comrrisoar Lircexen.— 

qa) When phonorecords of s nondramatic masical work have 
been distributed to the public under the authority of the oupyright 
owner, any ather person may, by complying with the provisions 
of thia section, obtain s compulsory licenss to make and distribute 
phonorecords of tha work. A person may obtain = compulsory 
Jicanas only if his primary parpose in making phonorecords is to 
distribute them to the pablic for private use. A person may not 
obtain s compulsory Ticenaa for use of the work in the dupliestion 
of a sound recording made by another, unlees he hae first obtained 
the conaant of the owner of that sound recording. 


icense includes the privilege of making « 
ae armen of tha woe to he eta Recaamy 2 Or 
terms it to the style or manner of intecpretation of the perform: 
wmslody or fondamental character of the work, and shall not be 
subject to protection as a derivative work under this ttle, e=ept 
with the express consent of the copyright cwner. 
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require, and if so the mannfacturer shall furnish, a report ander cath 
on the 20th day of each month on the number of parts of instruments 
manufactured during the previons month serving to reproduce me- 
chanicalty said nresical work, and royaltics shall be due on the parts 
manufactured during any month wpon the 2th of the next succeeding 
month. The parment of the myalty provided for by this sretion shall 
free the articlea or devices for which asch royalty hes been paid from 
further contrilution to the copyright except in case of public per- 
formance for profit. It shall be the duty of the copyright owner, if be 
uses the musical composition himectf for the manufactare of parts of 
inetraments serving to reproduce mechanically the musical work, or 
licennes othera to do an, to file notice therrof, accompanied by a record- 
ing fer, in the enpyright office, and any failure to file sch notice shell 
be @ complete defense to any suit. action, or proceeding for any in- 
fringement of euch copyright. 

In cane of failure of such manufacturer to pay to the copyright pro- 
prictor within thirty days efter demand in writing the full sum of 
royaltics duc at anid rate at the date of ench demand, the court may 
award taxable cesta to the plaintiff and a reasomable counsel fee, and 
the court may, in ite diseretion. enter judgment therein for any eum 
in addition over the amount found to be due as royalty in accordance 
with the terme of this title, not exceeding three times such amount. 

ion or rendition of a musical composition by or upon 

machines shal! not be deemed « public performance for 

profit unless a fee is charged for admission to the place whare such 
reproduction or rendition occurs. 
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(a). AVamamILrrr .axp.Scopr or Coupuisoay 
bow 

{1}. When phonerseords of a nondramatic mosical work 
have been distributed to the public in the United States 
ander the autharity of the copyright owner, any other pervoo 
-may, by complying with the provisions of this section; dbtain 
& compulsory license to make and distribute phonorecords 
of the work. A person may obtain « compulsory license only 
if his or her primary purpose in making phonoreeords ‘is to 
distribute them to the public for private use. A person may 
not obtain s compulsory license for ase of the work in the 
making of phonorecords duplicating « sound recording fixed 
by another, unless: (i) such sound recording was fixed 
lawfully; and (ii) the meking of the phonorecords was au- 
thevised by the owner of copyright in the sound recording or, 
if the sound recerding was fixed belore February 15, 1978, 
by any person who fixed the sound recording putwaant te 
ap express license from the owner of the cupyright in the 
musical werk or pursoant to a valid compulsory license for 
wee of sack work in s sound recerding. 

(9) A cempuloory Boanse infladda the privilege of 
making & musical arrangement of the work to the extent 
Becessary to conform it te the style or manner of interpreta- 
tion of the perfarmance involved, but the arrangement shall 


(c) This section does not limit or impair the exclusive right to per- 
form publicly, by means of » phonorecord, any of the works specified 
by eaction 108 (4). 


§ 115. Scope of exctunive rights in wondramntic musical werks: 
Compulsory license for making and distributing phove- 
records 

In the case of nondramatic musical works, the exclusive rights pro- 
vided by cleases (1) and (38) of section 106, to make and to distribute 
phanorecords of sach works, are subject to compulsory licensing under 
the conditions specified by this section. 


$l ee o 


(e) eve And as a condition of extending the copyright control to such 
mechanical reproductions, that whenever the owner of a musical copy- 
right has used or permitted or knowingly acquiesced in the use of the 
copyrighted work upon the parts of inetrnments serving to reproduce 
mechanically the inusical work, any other person may make similar 
nee of the copyrighted work upon the payment to the copyright pro- 
prietor of a royalty of 2 cents on ench such part manufactured, to be 
paid by the manufacturer thereof; and the copyright proprietor may 


‘TEIT OF ‘TRECCTYEE SUBSTITUTE AEEAET > 
(c) This section does not limit or impair the exclusive 
right to perform pubic: by means of a phonorecord, any 
of the works specified by section 106 (4) . 


(d) On January 3, 1978, the Register of Copyright: 
after consulting with representatives of owners of copyrighted 
inaterials, representatives of the broadcasting. recording, 
motion picture, entertainment industries, and arts organisn- 
tions, representatives of organized labor and perfonners of 
copyrighted materials, shall submit to the Congress a report 
setting forth recommeudations ax to whether this section 
should be amended to provide for performers aud eopyright 
owners of copyrighted material any performance rights in 
such material. The report should describe the status of such 
rights in foreign countries. the views of major intere-ted 


parties, and specific legislative or other reconnmendation-. if 


‘gis. Scope of exclusive rights in nondramatie musical 
works: Compulsory license for making and dis- 
tributing phonorecords 

In the case of nondramatie musical works, the exclusive 
rights provided by clauses (1) and (3) of section 106. to 
make and to distribute phonorecords of snch works, are sub- 
ject to compulsory licensing under the conditions specified 


by this section. 
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FEIT OF EXISTING LAW 


TEXT OF COMMITIKE SUBSTITUTE AMENDMENT -57- 


of phonorecords, or of copies of motion pictures and other 
audiovioual works, that directly or indirectly recapture the 
actual sounds fixed in the recording. The exclusive right of 
the owner of copyright in a sound recording under clanse 
(2) of section 106 is limited to the right to prepare s 
derivative work in which the actual sounds fixed in the 
sound recording are rearranged, remixed, or otherwise al- 
tered in sequence or quality. The exclusive rights of the 
owner of copyright in a sound recording under clauses (1) 
and (2) of section 106 do not extend to the making or 
duplication of another sound recording that consists entirely 
of an independent fixation of other sounds, even though 
such sounds imitate or simulate those in the copyright sound 
Tecording. The exclusive rights of the owner of o¢pyright 
in « sound recording under chuuses (1), (2}, and (3) of 
vection 106 do not apply to sound recordings included in 
educational television and radio programs (as defined in 
section 397 of title 47) distributed or tranamitted by or 
through public broadcasting entities (as defined by section 
118 (g)) :.. Provided, That vopiea or phonorecords of anid 
programs are not commercially distributed by or dkrough 
public broadcasting entities to the general public. 


GPG 
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(b) When o pictoris], graphic, or sculptural work in which copy- 
right sebsista under this tithe is utilinad im an original ornamental 
design of » vasfal article, by the copyright proprietor or under an 
express license from him, the design shall be eligible for protection 
under the provisions of title II of this Act. 

(c) Protection ander thia title of « work in which copyright subsists 
hall terminate with respect to its utilimtion in neefal articles when- 
ever the copyright proprietor hes obtained registretion of an orna- 
sasuind design of + useful article nabedying sid work under the pro- 
visimes of title II of this Act. Unlam and until the copyright proprietor 
has obtained such registration, the ighted pictorial, graphic, 
ec svulptars) work shall continee in all rexpects to be covered by and 
subject to the protection afforded by the copyright subsisting under 
thin title, Nothing in thin section shall be deumed to create any sadi- 
tions] rights or protection under this tithe 

va) Meahing thin ton shall fect aby ight or rad Bad 
by sey perwn under this tithe in a work in which copyright waa mb- 
casting om the effective dats of title Il of this Act, or with respect to 
aay ntilisation of » copyrighted work other than in the design of » 
watal erticle. 


314 Scope of exclusive rights in sound recordings 

(a) The exclasive righta of the owner of copyright ins sound record 
ing are limited to the righta specified by clauses (1), (2), and (3) of 
section 106, and do not include any right of performance under 
section 106(4). 

(b) Tha exclusive right of the owner of copyright in » sound record: 
ing to reproduce it under section 108(3) js limited to the right to 
dupbeate the wound recording im the form of phanorecords that directly 
ox indirectly recaptore the actoal sounds fixed in the recording, Thie 
right dows not axteod to the making or duplication of another sound 
recording that ia an independant fization of other sounds, even though 
gach sounde imitate or emulate tham in the copyrighted sound 
Tecording. 
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«the public. copyright does not include any right to prevent 
the making, distribution, or display of pictures er photo- 


gtaphs of such articles in connection with advertisements or 


commentaries related to the distribution or display of such 


articles, or in connection with news reports. 


$114. Seope of exclusive rights in sound recordings 


(a) The exclusive rights of the owner of a copyright in 


‘a sound recording are limited to the rights specified by 


clanses (1), (2), and (3) of seetion 106, and do not in- 
dlude any right of performance under section 106 (4). 

(b) The exclusive right of the owner of copyright in 
a sound recording under clause (1) of seetion 106 is limited 


to the right to duplicate the sound recording in the form 
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(d) The transmission progran embodied in a copy or phonorecord 
made under thia section is not subject to protection as © derivative 
work under this title except with the express coummt of the owners 
of copyright in the pre-existing works employed in the program. 


§ 113. Seope of exclusive rights in pictorial, graphic, and seulp- 
tural works 

(a) Subject to the provisions of clauses (1) and (2) of thie subsec- 

tion, the exclusive right to reproduce a copyrighted pictorial, graphic, 

or sculptural work in copies under section 108 incindes the right to 

reproduce the work in or on any kind of article, whether useful ot 
otherwise. 


ql) This title does not afford, to the owner of copyright in « 
work that portrays a usefol article as euch, any greater or lesser 
rights with respect to the making, distribution, or display of the 
nesful article so portrayed then thoes afforded to euch works 
under the law, whether title 17 or the common law or statutes of 
a Stata, in effect on December 32, 1976, es held applicable and 
construed by «court in an action brought under this tithe. 


(3) In the case of a work lawfully reproduced in useful articles 
that have been offered for sale or other distribution to the public, 
copyright does not include any right to prevent the making, dis- 
tribution, or display of pictures or photographs of such articles 
in connection with advertisements or commentsries related to the 
distribution or display of such articles, or in connection with news 
reports. 


eer OF EXIVFINI LAV 
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{e} The transmission program embodied in a copy or 
phonorecord made under this sectiou is not subject to pro- 
tection asx a derivative work under this title except with the 
express consent of the owners of copyright in the preexisting 


works employed in the programs. 


§113. Scope of exclusive rights in pieterial, graphic, and 
sculptural works 

(a} Subject to the provisions of subsections (b) and (0) 

of this section, the exclusive right to reproduce a copyrighted 


pictorial, graphic, or seulptural werk in copies under seetiqn 
106 includes the right to reproduce the work in or on any 


kind of article. whether useful or otherwise. 

(b) This title does not afford. to the owner of copyright 
ina work that portrays a useful article as such. any greater 
or Jesser rights with respect to the making. distribution. o: 
display of the useful article so portrayed than those afforded 
to such works under the law, whether ith 17 or the connuon 
law or statutes of a State, in effect on December 31, 1977. 
as held applicable and construed by a court in au action 
brought under this title. 

(c) In the case of a work lawfully reproduced in nseful 


articles that have been offered for sale ot other distribution to 
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(1) there is no direct or indirect charge for making or die- 
trikating amy euch copies or phonorecords; and 

(2) mona of sech copies or phonorecords is used for sny per- 
formance other than a singe transmimian to the pnblic by s trans- 
mitting organization entitled to tranamit to the public a perform- 
ance-ef tha work undar a license or transfer of the copyright; and 

(2) exeagt for ome copy or phonorecord that may be premarved 
exclosively for archival parpome, the copass or phonorecords are 
gram was first tramamitted to the public. 
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TEXT OF COMMITTEE SUBSTITUTE AMENDMENT 


(1) there is no direct or indirect charge for making 
or ‘distributing any such copies or phonorecords; and 
(2) none of such copies or phonorecorda is used for 
any performance other than a single tranamission to the 
pablic by » transmitting organization entitled to trans- 

Tait to the public a performance of the work under a li- 

canse or tranafer of the copyright; and 

(3) except for one copy or phonorecord that may 
be preserved exclusively for archival purpones, the copies 
or phonoreconds are all destroyed within eap year from 
the date the transmission program was first transmitted 
to the pablic. 

(d) Notwithstanding the provisions of section 106, it is 
not ga infringempnt of copyright fer a governmental beay ar 
other nonprofit organisation entitled to transmit a perform- 
ance of 3 work under section 110(8) te make no mare then 
ane fopy or phonorecerd embedying the partormense, ifr 

{1) the copy or phonoreeord is retained, and ased 
solely by the organization that made it, and no ferther 
copies er phonorerorda are reproduced from |t; and 

(2) the copy or phonerpoord is naed aslely fee trans 
mimions snthorined under sestion 110(8), of fer par 
poses of wychival preservation or secumity, 


se 
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(2) Notwithatanding the proviaions of section 106, it is not sm in- 
fringemant of copyright for s governmental body or other nanprofit 
organization entitled to transmit a performance or display of s work, 
under section 110(%) or under the limitations on exclusive rights 
sound recordings specified by section 114(0), to make no more than 
thirty copies or phonorecords of a particular transmission program 
tanbodying the performance or display, if— 


(1) no further copies or phonenecords are reproduced from the 
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'c). Notwithstanding the provisions 0: of section 108, it is mot on 
hinge ft copyright for a governmental body or od set 
organization to make for distribution no more than one copy or phono- 
ee ion specified in clause (2) of 
thie subsection, of 3 particular tranamission program embodying s 
Ge « religi are, 
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(b) Notwithstanding the provisions of section 106, it 

is net an infringement of copyright for a governmental 
body or other nonprofit orgenization entitled to transmit 
@ performance or display ef a work, under section 110 (2) 
or under the limitations on axchusive rights in sound record- 


(1) 
this clanes ; end 
(2) except for ome copy or ‘phonorecord that ma 
preserved axcinsively for archival purposes, the 
copies or phonorecords are destroyed within seven year 
from the date the tranamission program was first trane- 
mitted to the public. 
(c) Notwithstanding the provisions of section 106, it 
not an infringement of copyright for a governmental body 
ther nonprofit organization to make for distribation 
no more than one ‘copy or phomorecord, for cach tranamitting 
organisation specified in clause (2) of this subsection, of 
particalar tranmmiasion program embodying s performance 
of a pondramatic musical work of a religious nature, or 
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£112 Limitations on exclusive rights: Ephemeral recordings 

(a) ‘Notwithstanding the provisions of section 106, and except in the 
came of s motion picture or other audiovisual work, it is not ap 
inftingement of copyright for a transmitting organization entitled to 
transmit to the public a performance or display of a work, under 
Vioense or transfer of the copyright or under the limitations on exelu- 
sive rights in sound recordings specified by section 114(a), to make 
no more than one copy or phonorecord of s particular tranamimion 
program embodying the performance or display, if— 

(1) the copy or phonorecord is retained and used solely by the 
tranamitting organization that made it, and no further copies or 
phonorecords are reproduced from it; and 

(2) the copy or phonorecord is used solely for the transmitting 
organization's own transmissions within its local service area, of 
for purposs of archival preservation or security ; and 

(3) unkeas preserved exclusively for archival purpones, the copy 
or phooorecord is destroyed within six months from the date the 
transmission program was first transmitted to the public. 
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§ 112. Limitations om exclusive rights: Ephemeral rece..’- 
ings 

(a) Notwithstanding the provisions of nection 106, and 

except in the case of a motion picture or other audiovixaal 

work, it is not an infringement of copyright for a trausmitting 

organization entitled to transmit to the public a performance 

or display of a work, under a license or transfer of the copy- 


right or under the limitations on exclusive rights ii sound 
recordings spovilied hy section 114(a}, t make no more 


than one copy or phonorevord of a particular trananimiou 
progrwn ombedyinug the performance or dinplay, if— 

(1) the copy or phonorecord ia retained and used 
solely by the tuunitting orgunization that made it, and 
no further copies or phonorecords are reproduced from 
it; , 

(2) the copy or phonorecord is used solely for the 
transmitting organization’s own transmissions within its 
local service area, or for purpoves of archival preserva- 
tion. or security ; and 

{3} uniess preserved exclusively for archival pur- 
poses, the copy or phonorecord is destroyed within six 
montha from the date the tranamision program was first 
transmitted to the public. 
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channel capacity te retranmnit on « fall-tame besia oll 
signals which it io autherined to carry, the valees for 
kidependent, network, and noncommercial educational 
stations set forth above, ss the case may be, shall be 
maltiglied by 0 fraction which is equal to the rete 
the beendenst beurs of such station carried by the cable 
tystem to the total -brondcast bears of the statice. 

A “network station” is a tdovisan Wwoedeast sta- 
tion thet is owned or operated by, or ailliated with, one 
or mare ef the television networks in the United States 
providing nationwide tranmuianions, and thet tranmmits 
& enbotrntial part of the programing supplied by much 
networks for s substantial part of that station's typical 
beendanst day. 

Ap “independant station” js o commercial television 
bwondanst station other than o network station. 


vielen station that io a noncesmmarcial edmanticnal brond- 
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permit 2 cable system, at its elcetion, to effect such dele- 
tion and substitution of a nonlive program or to carry 
additional programs not tranamitted by primary transmit- 
ters within whose local service area the cable syvteni is 
located, no velue shall be assigned for the substituted or 
additional program ; where the rules, regulations, or au- 
thorizations of the Federal Commanications Connuision 
in effect on the date of enactment of this Act permit a 
cable system, at its election, to omit the further trans- 
minson of « particular program and rach rules, reguile- 
tions, or authorizations also permit the substitution of 
another program embodying « performance and display 
of a work in place of the omitted tranamission, the value 
assigned fer the substituted or additional program shall 
be, ‘im the case of a live program, the value of one full 
Getant signal equivalent multiplied by a fraction that has 
its numerator the number of days in the year on which 
gach sabstitution occars and es its denominator the aum- 
ber of days in the year. In the case of a station carried 
purvuant to the late-night or specialty programing rules 
of the Federal Communications Commission, or a station 
carried on s part-time basis where full-time carriage is 
not possible because the cable system lacks the activated 
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witter of such programing. It is competed by amigning a 
value of one to each independent station and a value of 
ene-quarter to each network station and noncommercial 
education] station for the nonnetwork programing 90 
carried purvoant to Fee ee eens 


of the emitted tranamission, or where such rales and reg- 


Or programs by wires, cables, or other communications channels 


to sahecribing members of the public «bo pey for such eervice. 
‘or purposes of determining the royalty fee under subsection 
(4) (2) (B), two or more cable systems in contiguous communi- 
ties under enmmon vwnership or contro] or operating from one 
beadend shal! be considered as ane system. 


‘The “local service area of 3 primary tranmmcter” comprises 
the area in which « television broadcast station is entitled to 
insist upon ite signal being retranmmitted by 0 cable system 
Persuant to the rules and regulations of the Federa! Communica- 
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by the Federal Communications Commission, and makes 
secondary tranaminions of such signala or progranu by 
wires, cables, or other communications channels to stb- 
scribing members of the public who pay fer such serv- 
ice. For purposes of determining the royalty fee under 
subsection (d) (2), two or more cable systems in cen- 
tiguows communities ander common ownership or con- 
trol or operating from one headend shall be cunsidered 
as one system. 

The “local service area of a primary transmitter”, 
in the case of 8 television broadcast station, comprises 
the ares in which such station is entitled to insist upen 
its signal being retransmitted by « cable system pursumat 
to the rules, regulations, and authormmations of the Fed- 
eral Commmnications Commission im effect on April 15, 
1976, or in the case of a television broadcast station 
licensed by an appropriate governmental authority of 
Canada or Mexico, the area in which it would be entitled 
to insist apon its signal being retranmmitted if it were 
a television broadcast station subject to sech rules, regu- 
lations, and authorizations. The “local vervice area of a 
primary transmitter”, in the case of a radie broadest 
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(e) Darrerrome.— 


As used in this section, the following terms and their variant forms 


mean the following: 


A “primary transmission” is s transmision made to the public 
by the transmitting facility whoue signals are being received and 
further transmitted by the secondary transmission service, regard- 
Jess of where or when the performance or display was first 
tranamitted. 

A “secondary transmission” is the further transmitting of a 
primary trananission simultaneously with the primary trane- 
mission, or nonaimultanecusly with the primary tranaminsion if by 
“cable system” not located in whole or in part within the bound- 
ary of the forty-eight contiguous States, Hawaii, or Puerto Rico: 
Provided, however, That s nonsimultaneous further transmission 
by o cable system located in a television market in Hawaii of s 
Primary transmission shal) be deemed to be « secondary trant- 
mission if each further transmission is neceamry to enable the 
table systam to carry the full complement of signals allowed it 
under the rules and regulations of the Federal Communciations 
(Commission. 


A “cable system” is 0 facility, located in any State, Territory, 
‘Treat Territory or Possession, that in whole or in part receives 
signals transmitted or programs broadcast by one or more tele- 
vision broadcast stations licensed by the Federal Communications 
Commission, and makes secondary transmissions of such signals 
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{f) Durmrrriows.—As used in this section, the follow- 
ing terms and their variant forms mean the following: 

A “primary transmission” is o transmission mado 
to the public by the transmitting facility whose signals 
are being received and further tranmmitted by the seoond- 
wy tranamission service, regardless of where or when 
the performance or display was first transmitted. 

A “secondary transmission” is the further tranamit- 
ting of « primary transmission simultaneously with the 
primary transmission, or nonsimultancomly with the 
primary transmission if by a “cable system” not located 
in whole or in part within the boundary of the forty- 
eight contiguous States, Hawaii, or Puerto Rico: Pro- 
vided, however, That a nonsimultaneous further trans 
mission by # ceble system located in Hawaii of a primary 
tranamission shall be deeaned to be a secondary trans 
mission if the carriage of the television broadcast signal 
comprising such further tranamission is permissible under 
the rales, regulations, or authorizations of the Federal 
Communications Commission. 

A “cable system” is facility, located in any State, 
territory, trast territory, or possession, that in whele 
or in part receives signals transmitted or programs brosd- 
cast by one or more television broadcast stations licensed 
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(B) the cable system to which the videotape is 
transferred complies with clause (1) (A), (B), (C) 
(i), (ii), and (iv), and (D) through (F) ; and 

(C) such system provides a copy of the affidavit re- 
quired to be made in accordance with clause (1) (D) 
to each cable system making a previous nonsimultaneous 
transmission of the same videotape. 

(3) This subsection shall not be construed to supersede 
the exclusivity protection provisions of any existing agree- 
ment, or any such agreement hereafter entered into, between 
s cable system and a television broadcast station in the 
area in which the cable system is located, or a network with 
which such station is affiliated. 

(4) As used in this subsection, the term “videotape”, 
and each of ite variant forms, means the reproduction of 
the images and sounds of « program or programs broadcast 
by a television broadcast station licensed by the Federal 
Communications Commission, regardless of the nature of 
the material objects, such as tapes or films, in which the 
reproduction is embodied. 
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TEXT ADIPTED BY SENATE 
Chapter 2—COPYRIGHT OWNERSHIP AND TRANSFER 


WR Gwnarehip of copyright wn distinct frum ownership of material object, 
908. Termination of trasafern 234 Ucenees granted by the umtbor, 

206. Reeretion of transfers of copyright ownership, 

20K Recordation of tranatars and other documents. 


gut. Ownership of copyright 

(8) Inert, Owxemanr-—Copyright 
tithe vests initially in the author or authors of the 
of a joint work are co-owners of copyright in the work. ; 

(b) Woans Mave yor Hine —In the cass of a work made for hire, 
the employer or other pers for wham the work was prepared i 
cmosidered the anthor for purposes of this title, and, unless the partes 
save expremy agreed otherwise in a written instrument signed by 
thern, owns all of the rights comprised in the copyright, 


in work protected under this 
work. The authors 


{e) Cowrasacrions to CotLective Woexe.—Copyright in each sep- 
arate contribution to s collective work ia distinct from copyright in 
the collective work ass whole, and vests initially in the author of the 
contribution. In the absence of an express transfer of the copyright 
or of any rights under it, the owner of copyright in the collective 
work is presumed to have acquired only the privilege of reproducing 
and distributing the contribution as part of that particular collective 
work, eny revision of that collective work, and any later collective 
work in the same series. 
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$ 9. Avrioms on Provairrogs. Extrozp: Acrexna—The author or 
proprietor of any work made the subject of coprtight by this title, or 
his executors, administrators, or assigns, shall have copyright for such 


work under the conditions and for the terma specified in this titles ee 


$26. 26, fe and the word “author” shall include an em- 
ployer in the cams of works made for hire. 


$3. Paorection of Comroment Pasta or Woex Corrrionti; Com- 
roarty, Woargs ox Pratonicara.—The copyright provided by this title 
shall protect all the copyrightable component parts of the work copy- 
righted, and all matter therein in which copyright is already subsisting, 
but without extending the duration or scope of such copyright. The 
copyright wpon compesite works or periodicals shall give to the pro- 
prictor thereof all the rights in respect thereto which he would have 
if each part were individually copyrighted under this title. 


“1% 


TEXT OF CCRACLTTEE SUBSTITUTE AMKEEFT 


Chapter 2.—COPYRIGHT OWNERSHIP AND 
TRANSFER 


201. Ownership of copyright. 

pedo ip of oypyright sa distinct trom ownership of material ob- 
208, Tornaination of trenctere and Hoeness granted author. 

i tianaeadapaeema " 

906. Renerdation of tramafers and other documents, 


$201. Ownership of copyrights 

(2) Esoriat, Owxmpsnre.—Copyright in « work pro- 
teoted ander this title vests initially in the anthor or anthors 
of the werk, ‘The gnthors of a joiat work are coowners of 
copyright in the work. 

40}. Woens Maps ros Hrem—In the case of a work 
made for hire, the employer or other person for whom the 
work .wes prepared is cansidered the author for purposes 
of this Hide, wud, unless the parties have expresely agreed 
otherwise in.a. written instrument signed by-them, owns all 


of the rights comprised in the copyright 
(8) Cowremurions 10 Cotuzctive Worxa—Copy- 


Tight in each separate contribution to a collective work is 
distinct from eopyright in the collective work as » whole, 
and vests initially in the author of the contribation. In the 
absence of an express transfer of the copyright or of any 


¥9G 


265 


Greaac jo yu esmure 30 ‘Jopouy ‘opydoidxo ‘erws 
© Sexpodind uogeseeio 10 jroo sage Jo Lpoq peyuperue 
~a08 Aare fq won2e ou ‘uomee jeapurpe om £q Apuenpos 
Peuseprrey woaq Aproowsid you seq yqSufdoo ¥ sapae ayo 
arses og yo Lue yo 20 yqSukdoo © je droune 9 z09u9 
Peapatpa Te wed \\—enaeAVEL XEviRNTOAR (3) 
“7h 
Aq sonmo wutdeo oy a] pepmose sorpormar pay wonosjend 


OP Yo Te OF WEB 3uq) JO yeayxe oT o; ‘popgED eye date 


~Hpxe resonzed Aue po jonmo ogy “Ajquredes poume poe 
(1) cennpp 4q poprsead ve pasanpran 09 Loum ‘got wognes Xq 


poyreds mqihz ocp jo Lue po woruarpqos Lae Sexpmony yeh: 


-fdoo © wm powudmos qyfu carepxe og pe Ley (s) 
“Wopeassem OEpIINE po xaawy oHqwodde ogy £4 Lyesdend pouss. 


aad se ened 30 If eee ei eur pis ‘am jo Bog 


“eouse sures ag ar yom aarporpes: aye Lee poe 
Spee eanoegos 7p jo Gomuar Lev ‘pom satpogos Te 
-onsed suey yo sed sv wonmmnaco oy Surmgnp pws De 
~cupendes po eBopared oy dquo parteboe anny 0 poummead 
pee eagzoges omy wt MPRskdvo po somo omy ‘1 2opUR spy 


we LEBEMENY ELOLILSGOS FLL DSW 2 Le 


‘opm sry sepan jogo maw oq TTeqe Wyden 

aepun sys aarwnyoe9 oxy Jo Lars 20 ‘yyFzLdoo ay & podsal yyue dros 
zouno Jo syq7Stl osrauexe 20 ‘sapere; ‘wpmsdoadre ‘exe 03 Supsodnd 
cae os Tepe 29 20 fpoq paueurarual Los fq wpe 


Pus ‘muy 70 worze2edo iq Peo Boece 


‘TEXT ADOPTED BY SEEATE 


$202. Ownernbip of copyright ss distinct from ewnerehip of 
material object 

Ownership of « copyright, or of any of the exclasive rights under 
a copyright, is distinct from ownership of any material object in 
which the work is embodied. Trenafer of ownership of any materis! 
object, including the copy or phonorecord in which the work is first 
fixed, does not of itself convey any rights in the copyrighted work 
embodied in the object; nor, in the absence of an sgreement, dow 
transfer of ownership of s copyright or of any exclusive rights under 
acopyright convey property rights in any material object. 


$263.. Termination of transfers and Wiegnses granted by the author 

(a) Competsone ros Trmcnrarionw —Ip the cans of any work other 
than a.work made for hire, the exclusive or nonexclasive grant of o 
trapefer or licanas of copyright or of any right under a copyright, 
earxuted by the author on or after January 1, 1977. otherwise than 
by will, is subject to termination ynder the following conditions: 


‘TEXr OF EXISTING LAW 


827. Corratarrr Dietixct From Paorezry ix Oszect Corrsigpreo; 
Eprect of Saue or Ossvct. anp op Assignment or Corraiant.—The 
copyright is distinct fram the property in the material object copy- 
righted, and the sale or conveyance, by gift or otherwise, of the ma- 
terial object shall not of itself constitute a transfer of the copyright, 
nor shall the assignment of the copyright constitute a transfer of the 
title to the material object ; but nothing in this title shall be deemed to 
forbid, prevent, or restrirt the transfer of any copy of s copyrighted 
work the possession of which has been lawfully obtained. 


$2. Dosariox; Rexewan anp Exrexeion. —The copyright se 
cured by this title shall endure for twenty-eight years from the date of 
first. publication, «hether the copyrighted work bears the author's 
true name or is published anonymously or under an assumed nama: 
Provided, That in the case of any posthumous work or of any period- 
ical, cyclopedic, or other composite work: upoo which the copyright 
was originally secured by the proprietor thereof, or of any work copy- 
righted by a corporate body (otherwise than as amsignes or licensee of 
the individual author) or by an employer for whom such work is made 
for hire, the proprietor of such copyright shall be entitled to « re- 
newal and extension of the copyright in such work for the further 
term of twenty-eight years when application for such renews} and 
extension shall have been made to the copyright office and duly regis- 
tered therein within one year prior to the expiration of the original 
termof copyright : And provided further, That in the case of any other 
copyrighted work, including a contribution by an individual euthor 
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with respect to the copyright, or any of the exclusive rights 


ander a copyright, shall be given effect under this title. 


$202. Ownership of copyright as distiact from ownership 
of material object 

Qwnenhip of a copyright, or of any of the exclusive 
rights under s copyright, is distinct from ownership of any 
materia] object in which the work is embodied. Transfer of 
ownership of any materiel object, incnding the copy or 
phonorecord in which the work is first fixed, does not of 
itwelf convey any rights in the copyrighted work embodied 
in the object; nor, in the absence of an agreement, docs 
transfer of ownership of « copyright or of any exclusive 
rights under a copyright convey property rights in any 
material object. 
$203, Termination of tranefers and licenses greated by 

the auther 

(a) Conprrions ror TsEMINATION.—In the case of 
any work other than » work made for hire, the exclasive 
or nonexclusive grant of a transfer or license of copyright or 
of any right under a copyright, executed by the anthor on 
or after January J, 1978, otherwise than by will, is subject 
to termination under the following conditions: 


992 


(2) In the cam of « grant executed by one author, termination 
of the grant may be effected by that suthor or, if be is dead, by 
the person or persons who, under clacss (2) of this subsection, 
own and are entitled to exarcias @ total of mors than one half of 
that euthor’s termination intarest. In the case of a grant executed 
by two or more suthoss of s joint work, termination of the grant 
may be effected by « majority of the suthors who executed it; 
if any of such euthore is dead, his termination interest. may be 
commciand ase unit by the person or parsons who, under clause (12) 
of this subesction, own and are entitled to exerrian « total of more 
than ons half of his interest, 


(9) Where an author is deed, hie or her termination interwst je 
owned, and may be axerciaad, by his widow (or her widower) and 


ehildren or grandchildren as follows: 


(A) the widow (or widower) owns the author's entire tar- 
imation is ¢ uniess there are any surviving children or 
grandchildren of the suthor, in which cam the widow (or 
widower) owns one half of the suthor’s interest; 


tos periodical or to # cyclopedic or other composite work, the author 
of such work, if stil! living, or the widow, widower, or children of the 
author, if the author be not living, or if such author, widow, widower, 
or children be not living. then the author's executors, or in the absence 
of a will, his next of kin shall be entitled to a renewal and extension of 
the copyright in such work for a further term of twenty-eight years 
when application for such renewal and extension shall have been made 
to the copyright office and duly registered therein within one year prior 
to the expiration of the original term of copyright: And provided 
further, That in defauit of the registration of such application for 
renewal and extension, the copyright in any work shall determine at 
the expiretion of twenty-eight years from firet publication. 
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(4) Tn the case of a grant exeouted by one author, 
termination of the grant may be affected by the! author 
of, if the author is dead, by the persce or pernons who, 
under clause (2) of this subsection, own and are en- 
tided to exercise « total of more than one-half of thet 
aather’d termination interest, In the case of a grunt 
taneuted by two or more authors of s joint work, tcr- 
imation of ths grant may be effected by a majority 
ef the authors who executed it; if any of ouch authors 


‘jn dead, the termination interest of any each asthor may 


be--atercised as a unit by the perpen er perscas whe, 
ander clease (3) of this subsection, own and are en- 
Sitled. to exercise total af mare than one-half of that 
author's interest. 

(2) Where an author is dead, his or ber termination 
intorest is owned, and may be exercised, by his widow 
ox her widower and his or her children or grandchildren 
an follews: 

(A) the widow or widower owns the author's 
entire termination interest unless there are any 
surviving children or grandchildren of the author, 
in which case the widow or widower owns one- 
haif of the anthor’s interest; 
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(B) the suthor’s surviving children, end the surviving 
children of any dead child of the author, own the author's 
entire termination interest wnless there is a widow (or wid- 
ower), in which case the ownership of one half of the author's 
interest is divided among them ; 

{C) the rights of the author's children and grandchildren 
are in all cases divided among them and exercised on a per 
stirpes basis according to the number of his children repre- 
sented ; the share of the children of a dead child in 2 termina- 
tion interest can be exercised only by the action of a majority 
of them. 


(3) Termination of the grant may be effected at sny time during 
@ period of five years beginning at the end of thirty-five years from 
the date of execution of the grant; or, if the grant covers the right 
of publication of the work, the period begins at the end of thirty- 
five years from the date of publication of the work under the grant 
or at the end of forty yeara from the date of execution of the 
grant, whichever term ends earlier. 

(4) The termination shall be effected by serving an advance 
notice in writing, signed by the number and proportion of ownars 
o€ termination interests required under clauses (1) and (2) of this 
wahaaction, or by their duly authorized agents, upon the grantes 
et his sucoassor in title. 


TEXT OF EXISTING LAW 


TEXT OF COMMITIRE SUBSTITUTE AMENDMENT > 


(B) the author's surviving children, and the 
surviving children of any dead child of the author, 
own the anthor’s entire termination interest unless 
there is = widow or widower, in which case the 
ownership of one-half of the author's interest is 
divided among them; 

(O) the rights of the author’s children and 
grandchildren are in all oases divided among them 
and exercised on a per stirpes basis according to 
the number of such author’s children represented; 
the share of the children of « dead child in a termina- 
tion interest can be exercised only by ¢he action of s 
taajority of them. 

(8} Termination of the grant may be effected at 
any time during « period of five years beginning at the 
end of thirty-five years from the date of axeoution of the 
great; or, if the grant covers the right of publication 
of the work, the period hegina at the end of thirty-five 
years from the date of publication of the work under the 
grant or at the end of forty years from the date of 
ckstud of the'grané, whichever term ends cartier. 

(4) The termination shall be effected by serving an 
advance notice in writing, signed by the number and 
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(A) The notice shall state the effective date of the termina- 
tion, which shall fali within the five-year period specified by 
clause (3) of this subsection, and the notice shall be served 
not less than two or more than ten years before that date A 
copy of the notice shall be recorded in the Copyright Office 
before the effective date of termination, as s condition to ita 
taking effect. 


(B) The notice shall comply, in form, content, and man- 
ner of service, with requirements that the Register of Copy- 
Tights shall preneribe by regulation. 

(3) Termination of the grant may be effected notwithstand- 
ing any agreement to the contrary, including an agreement to 
make a will or to make any future grant. 


(b) Evvecr or Traxaration.—Upon the effective date of termina- 
tion, all rights under this title thet were covered by the terminated 
grant revert to the author, authors, and other persons owning termi- 
nation interests under clauses (1) and (2) of subsection (a), includ- 
ing those owners who did not join in signing the notice of termination 
under clause (4) of subsection (a), but with the following limitations: 


TEXT OF CAMEL TIER SUBSTITUTE AMEMIPENT 


Jroportion of owner of termination interests required 
under claus (1) and (2) of this subsection, or by 
their duly authorized agents, upon the grantec or the 
grantee’s successor in title. 

(A) The notice shall state the effective date 
of the termination, which shall fall within the five- 
year period specified hy clause (33) of this sulweo 
tion, and the veticr shall be xerved not leo than two 
or moro than teu years before that date. A copy of 
the notice shall be recorded in the Copyright Office 
before the effective date of termination, ax a condi- 
tion to ita taking effect. 

(B) The notice shall comply, in furm, contcut, 
and manner of service, with requirements that the 
Register of Copyrights shall prescribe by regulation 

(5) Termination of the grant may be effected no. 
withstanding any agreement to the contrary, including 
an agreement to make a will or to make any fature 
grant. 

(b) Errgct or Teaurnarion.—Upon the effective 
date of termination, all rights under this title that were 
covered by the terminated grant revert to the author, authors, 
and other persons owning termination interests under clauxes 
(1) and (2) of sabsection (a), including those owners who 
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TEXT ADOPTED BY SERATE 


(1) A derivative work prepsred under authority of the grant 
befors its termination may continue to be utilized under the terms 
of the grant after its terminstion, but this privilege doas not ex- 
tand to the preparation after the termination of other derivative 
works based upon the copyrighted work covered by the terminated 
grant. 


(2) The futore rights that will revert upon termination of the 
grant become vested on the date the notice of termination haa 
been served as provided by clause (4) of subsection (s). The 
rights vest in the author, authors, and other persons named in, 
and in the proportionate shares provided by, claumse (1) and (2) 
of subsection (a). 


Ext OF RXISTIN LAY 


(8) Subject to the provisions of clanse (4) of this subsection, 
a further grant, or agreement to make « further grant, of any 
right covered by s terminated grant ja valid only if it ie signed 
by the same number and proportion of the owners, in whom the 
right has vested under clause (2) of this subsection, es are re- 
quired to terminate the grant under clauses (1) and (2) of eub- 


TEXT OF CLAMCLTIEE SUBSTITOTS AMER 


did not join in signing the notice of termination under clause 
(4) of eubecction (2), but with the following limitations; 


(1) A derivative work prepared under authority 
of the grant before its termination may continue to be 
witined wader the tanus of the grant after is torssina- 
tion, but this privilege does not extend to the preperation 
after the termination of other derivative works baned 
upon the copyrighted work covered by the terminated 
grant. 

(3) The fatare rights thet will revert upou termina- 
toa of the grant become vested on the date the notce 
of tarnination has been served as provided by clause 
(4) of subsection (a). The rights vest in the author, 
‘authors, and other persous named Ix, and in the propor- 
ounte shares provided by, clauses (1) and (2) of sub- 
wpetion (0). 

{8} Sabject to the provisions of clause’ (4) of this 
agbeoction, a farther grant, or agreement to make & 
farther grant, of any right covered by a terminated grant 
is valid oply if it ia signed by the same number and 
Proportion of the owners, in whom the right has vested 
under clause (2). of thie subsection, as are required’ to 
terminate the graut under claws (1) and (2) of sab- 
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TEXT ADOPTED BY SEMATE 


ym. Execution of transfers of copyright ownership 

. (a) A transfer of copyright ownerabip, other than by operation of 
law, is not valid unless an instrument of conveyance, or s note or 
memorandum of the transfer, is in writing and signed by the owner 
of the rights conveyed or his duly authorized agent. 

(b) A castificate of acknowledgement ia not required for the valid- 
ity of a transfer, but is prima facie evidence of tha execution of the 
transfer if: 

(2) in che case of « transfer executed in the United States, the 
cartificate is imued by a person authorised to sdminister cathe 
within the United States; or 

(2) in the came of a transfer executed in a foreign country, the 
cartifiests is issued by « diplomatic or canmular offer of tha 
United States, or by « person euthorized to administer oaths 
whose authority is proved by a certificate of such an officer. 


$205. Recordation of transfers and other documents 

(a) Coxprrioss ror Recorpatiox.—Any transfer of copyright own 
ership or other document pertaining to = copyright may be recorded 
in the Copyright Office if the document filed for recordation bears the 
actual signature of the person who executed it, or if it is accompanied 
by s sworn or official certification that it is a true copy of the original, 
signed document. 


THY OF EXIST Lav 


$28, Asctexarents saxo Regrremn—Copyright secured under this 
title or previous copyright laws of the United States may be assigned, 
granted, or mortgaged by an instrument in writing signed by the 
proprietor of the copyright, or may he bequeathed by will. 


£29. Sawe; Execcrep ix Foarinw Courter: Acaxow.ievomert 
asp Ceatipicate.—Every assignment of copyright executed in a 
foreign country shall be acknowledged by the assignor before a con- 
salar officer or secretary of legation of the United States authorized by 
law to administer oaths or perform notarial ects, The certificate of 
such acknowledgment under the hand and official seal of such consular 
officer or secretary of Jegation shall be prima facie evidence of the 
execution of the instrument, 


£30. Nase: Recoru—Every assignment of copyright shall be 


recorded in the copyright office within three calendar months after its 
execution in the United States or within six calendar months after its 
execution without the linits of the United States, in default of which 
it shall be void as against any subeequent purchaser or mortgagee 
for a valuable consideration, without notice, whose assignment has 
heen duly recorded. 


TEXT OF COMMITIEE SUBSTITUTE AMKREEENT 


£204. Execution of transfers of copyright ownership 

(a) A transfer of copyright ownership, otber than by 
operation of Isw, is not valid unless an instrument of con- 
Yysnice, or a note or memorandum of the tranefer, is in 
writing and signed by the owner of the rights conveyed or 
mach owner's duly authorised agent. 


(b) A certificate of acknowledgment is not required. 


dor the validity of a transfor, but is prima facie evidence of 
the execution of the transter H— 

(1) 4 the case of « transfer exeouted in the United 

States, the certificate is ianued by. a person aathorized to 


administer cathe within the United States; or 
(2) in the, case of 2 transfer executed in a foreign 


country, the certificate is issued by a diplomatic or eon- 
splar officer of the United States, or by a person au- 
_thorised to administer oaths. whose authority.is proved 


by a certificate of such an officer. 
$206. Recordation of transfers and other documenta 


(a) Compitions vor Recorpatioy.—Any transdes of 
copyright ownership or other document pertaining to a oopy- 
right mex he reqarded.jn.‘he Gopysight Office if the document 
filed for recordation bears the actaal signature of the. person 
who executed it, or if it is accompanied by # sworn or official 
certification that it iv-a.true copy: of the: original, signed 
document. 


or 
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(b) Cemrcrscate or Recomparion.—The Register of Copyrights 
shall, upon receipt of « document as provided by subsection (s) and 
of the fee provided by section 708, record the document and return it 
with a certificate of recordation. 

(¢) Racomnattow as Cowsravcrive Notice —Recordation of a doca- 
ment in the Copyright Office gives all persons constructive notice of the 
facta stated in the recorded document, but only if: 

(1) the document, or material attached to it, specifically identi- 
fies the work to which it pertaina so that, after the document is 
indexed by the Register of Copyrights, it would be revealed by s 
reasonable search under the title or registration umber of the 
work ; and 

(2) registration has been made for the work. 


(d) Recospation as Paxenquiarrs ro Levarxazment Surr.-No per- 
son claiming by virtue of a transfer to the owner of copyright or of 
any exclusive right under copyright is entitled to institute an in- 
fringement action under this title until the instrument of transfer 
under which he claims has been recorded in the Copyright Office, but 
suit may be instituted after such recordation on a cause of action that 
areas before recordation. 


TExXE OF EUSTON Lav 


§ 31. Sasce; Creeriricats oF Recoap.—The Register of Copyrights 
shall, upon peyment of the prescribed fee. record such assignment, and 
shall return it to the sender with a certificate of record attached under 
seal of the copyright office, and upon the payment of the fee prescribed 
by this title he shall furnish to any person requesting the same # certi- 
fied copy thereof under the said seal. 


(b) Cemmricare oF Recoxpatioy.—The Register of 
Copyrights shall, upou receipt of a document ax provided by 
subsection (a) and uf the fee provided by nection 70x, record 
the document and return it with a certificate of recordation. 

(c) Bxoompatios as Coxstacetiys Norice.— 
Recordation of a decument in the Copyright Office gives all 
Persons constructive notice of the facts stated in the recorded 
document, but ouly if— 

(1) the document, or unaterial attached to it, 
specifically identifica the work to which it pertainx no 


that, after the document is indexod by the Register of 
Copyrights, it would be revealed by a reasonable search 


under the tide or registretiun uumber of the work; aud 
(2) registration bas been made for the work. 

(@) Rmoogpation a8 Preeequistrs To [NFeinag- 
mast Scrr.—No person claiming by virtue of « trausfer to 
be the owner uf a copyright or of any exclusive right under 
& copyright is entitled to institute an infringement action 
tander this tide until the instrument of transfer under which 
such person claima has been recorded in the Cupyright Office, 
bat mit may be instituted after such recordation on a came 
of action that arose before recordation. 


E16 


() 

canflicting transfeca, the one executed first prevails if it is renorded, im 
the manner required to constructive notice under subsection (¢), 
within one month efter its execution in tha United States or within two 
months after its execution abroad, or st any time before recordation in 
tach manner of the later tramfor. Otharwise tha later tranafer prevaile 
if recorded fret in auch manner, and if if taken in good faith, for vale- 
able consideration or or on the basis of & binding promise to pay royal. 


(f) ee 


(1) th ticeaes us Galan tole cauenna f the transfer; or 
(2) the lice was taken in good faith before recordation of 
the transfer and without notice of it. 


TEXT OF COMM TTEE SUASTLTOTE_AMEROMERT > 


(e) Pasomrry Berwaan Corruicrive Taawarmes.— 
As between two confiicting transfers, the one executed first 
prevails if it is recorded, in the manner required to give con- 
viryotive notice under subsection (0), within one month after 
its execution in the United States or within two months after 
ite execution outside the United States, or at any time before 
recordation in such manner of the later transfer. Otherwise 
the later transfer prevails if recorded first in och manner, 
and if taken im good faith, for valuable consideration or on 
the basis of a binding promise to pay royalties, and without 
notice of the earlier transf-- 

(f) Paroarry Burwzxx Comriicrise Traysrex or 
Owsmeamr amp Nowaxcivsiva Licenss.—A nonexcia- 


deaced by a written instrament signed by the uwner of the 
righta lisensed or such owner’s daly authorised agent, and if— 
‘1)- the license was taken before execution. of the 
Atapaler; 
peed alta iat bee eee 
cordation of the transfer and without aotice of it. 
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(ce) Nothing in this title annuls or limita any rights or remedise 
under any other Federal statute. 


$302 Duration of copyright: Werks created om or after Jane- 
ary 1, 1977 

(a) Iw Gewmpa.—Copyright in a work created on or after January 
1, 1977, enbsiats free its creation and, except as provided by the 
following submetions, endures for & term consisting of the life of the 
anthor and fifty years after his death. 

(b) Jonrr Woexa—In the case of 2 joint work prepared by two 
or more authors who did not work for hire, the copyright endures for 
a term consisting of the life of the last surviving author and fifty 
years after his death. 

(s) Axomrmovs Worxa, Parcoorneovs Wouxs, arp Woaxs Mine 
yon Home —In the case of an anonymous work, a peeudonymous work, 
or work made for hire, the copyright endures for a term of seventy- 
five years fram the year of its first publication, or « term of one 
hundred years from the year of its creation, whichever expires first. 
If, before the end of such term, the identity of ane or more of the 
author of an anonymow: or peendonymous work is revealed in the 


$24. Denirton; Renewar awn Exrexatonw. —The copyright se- 
cured by this title shall endure for twenty-eight years from the date of 
first publication, whether the copyrighted work bears the author's 
true name or is published anonymously or under an assumed name: 
Provided, That in the case of any posthumous work or of any period- 
ical, cyclopedic, or other camposite work upon which the copyright 
was originally secured by the proprietor thereof, or of any work copy- 
righted by a corporate body (otherwise than as assignes or licensee of 
the individual author) or by an employer for whom snch work is made 
for hire, the proprietor of such copyright shall be entitled to = re- 
newal and extension of the copyright in such work for the further 
term of twenty-eight years when application for such renewal and 
extension shall have been made to the copyright office and duly regis- 
tered therein within one year prior to the expiration of the original 
term of copyright : And provided further, That in the cam of any other 
copyrighted work, including « contribution by en individual author 
to a periodical or to a cyclopedie or other composite work, the author 
of such work, if still living, or the widow, widower, or children of the 
author, if the author be not living, or if such author, widow, widower, 
or children be not living. then the author's executors, or in the absence 
of a will, his next of kin shall be entitled to a renewal and extension of 
the copyright in such work for a further term of twenty-eight years 
when application for such renewal and extension shall have been made 
to the copyright office and duly registered therein within one year prior 
to the expiration of the original term of copyright: And provided 
further, That in default of the registration of such application for 
renewal and extension, the copyright in any work shall determine at 
the expiration of twenty-eight years from first publication. 


TEXT OF COMMITTEE SUBSTITUTE AMEBDMERT a 


(a) Nothing in this tide annals or limits any rights or 
remedies. under any other Federal statute. 
$208. Duration of copyright: Werks cruated on or after 

Sammary 1, 1978 

(a) Ix-Guwamas.—Copyright in » work created on or 
after Janaary 1, 1978, subsints from ita creation aad, except 
na provided by the following sebsection«, eudmres for a term 
consisting of the life of the author and fifty years alter the 
anther’s death. a 

(b) Jonrr Wours,—In the cone of 9 joint work pre- 
pared by two or more authors who did not work for hire, 
the copyright endures for a ter consisting of the life of the 
last surviving author and fifty years after such last surviving 
uuthor’s death. 

(c) Axonxymous Wouxs, Pazuponrmous Wozxs, 
AED Woarxs Manx ror Htws.—In the case of an anenymous 
work, a peeadenymous work, ore work made for hire, the 
copyright endures for « term.of seventy-five years from the 
year of ita first publication, or « term of one hundred years 
from the year of ite creation, whichever expires first. If, 
before the ond of such term, the identity of one or more of the 


“guthors of an anenymoss or pecadonyméus work is revealed 
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veeords of s registration made for that werk under mbsution (0) 
or (a) of eurtian 407, or in the recards provided by thin submction, 
the cupyright in the work endures for the term specified by suhasction 
(0) or (1b), haan an the life of the author or autharn whose identity 
has been reveuled. Any perm having on interest in the copyright in 
an amomymeus or preudenymous work may at any time record, in 
resords to be maintained by the Copyright (ilies for that purpom, a 
dtntement. identifying one or mare authors of the work; the statement 
shail alao identify the person filing it, the netare of his interest, the 
eeures of hie information, and the particnlar werk affactad, and shall 
omaply in form and content with requirments that the Register of 
Copyrights shall preacriba by regulation. 


(@) Revoms Ranatiro 70 Dears op Avrmum—Any pornon having 
am interest in 3 copyright may ot any time reserd in the Copyright 
Office 0 statement of the date of death of the amthor of the copy- 
righted work, or o statement that the suthor ia still living om 6 par 
ticalar date. The statement shell identify the perenn Sling it, the 
netare of his interest, and the source of his information, and shall 
comply in form and contest with requirements thet the Register 
ef Copyrights chall prescribe by regulation. The Register shalt main- 
tain current records of Information relating to the denth of suthem 
of copyrighted works, based on such recorded statements end, te the 
extent he considers practlonble, on data contained in any of the records 
ef the Copyright Offices or in other referanaa sourem. 


TEXT OF COMMITTEE SUSSTITUIE AMEREEST B- 


in the records of « registration made for thet work under 
‘wabecctions (a) or (d) of section 408, or in the records 
provided by this unbsectiou, the copyright m the work 
endures for the term specified by subsections (a) or (b), 
haned on the life of the anthor or authors whose identity has 
doen revealed. Any person having in interest in the copyright 
in an anonymous or preudopymeus work may at any time 
record, in records to he maintained by the Copyright Office 
for that purpose, a statement identifymg one or more authors 
of the work ; the statement shall also identify the person filing 
it, the nature of thet person's interest, the source of the 
information recorded, and the particular work affected, and 
shal! comply in form and content with requirements thet the 
Register of Copyrights shall prescribe by regulation. 

(a) Rucospe Ruxariva to DeaTa or AvTsoRs— 
Any person having an interest in a copyright may at any 
time record in the Copyright Office a statement of the date 
of death of the author of the copyrighted work, or a state- 
ment that the author in still living on « particular date. The 
statement shall identify the pereon filing it, the nature of 


.that person’s interest, and the source of the information re- 
“corded, and shall comply in form and content with require- 


ments that the Regiater af Coprright« shall prescrile hy reg- 
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alation. The Register «tall maintain current records of in- 
formation relating to the death of anthors of copyrighted 
works, based un such recurded slatermeuts and, tu the extent 
the Register tussiders practicable, ow data contained iu any 
of the records of the Copyright Office or in other reference 
sources. 

(0) Pumvwrrenr 0530 Avranm's Ducrm—Aftor a puried of eoventy- (e) Presenptiox as ro Avtiuon’s Dasti.—\fter 

ef exe bended yeare from the year of ids epvation, whichever expires & peried of veventy-five year frum the year of fint publica- 


tiou uf a work, ox = period ef one hundred years frum the 
pert that the records provided by anbaection (4) dinclans nathing to . : v. . 
indicate that the authar of the work ia living, ot diet lass than Sty year of its creation, whichever expires fint, any perven who 
years hailore, is entitind to the hanaiit of a prumemption that the anther obtains frum the Copyright (flier « certified repurt that the 
‘han bem. dand for of lonat fifty yun. Balinnss in good faith upon thin : ats ae i 
premanption shall be 2 completa dufsnne te any setion far infrings- recunds provided by subvection (d) diarluc uothing to indi- 
sama ener cals te. cate that the wathor.of the work is living, ur died lew than 
fifty years before, is entitied to the benefit uf a presamption 
thut the author has been dead for at leaut fifty ycers. Reliance 
in guod faith apon this presumptive shall be a complete de- 
feuse to any action for inftingement ender thix ttle. 
$208. Deraticn of copyright: Werks created but ast pub- 
9208. Duration of copyright: Werks counted but not published 2 Rear of Avnem ce Pacrscares ov Urromsem Wan 
er-cngyriqhted before Jammnzy 1, 1971 eee ees see Hahed or copyrighted before Janmry 1, 78 
Copyright in s work evented badars Janoary 1, 1977, but net thereto in equity, to prevest the copying, publiaation, or uso of mush wapub- Copyright im a work created before J 1 , 
fare in the public damsin or copyrighted, eubsinia fren Sansary }, Hiabed work witheet his commmt, end to obtain daseagas tharafar. Kane o- eae are 
1977, ond endures for the tanu. powvided by mation 20. In no enmn, but aot theretufore in the public demain ur copyrighted, val: 
bbewerer, shall the term off copyright in such « werk expire before sists from January 1, 1978, and eodures for the tenn 
‘Decasianr 31, 9001 ; and, if the work ia published on or bafore December ear 
1, SOUL, the turze of copyright shall mot expire before Deoumher 33, vided by section 303. In no case, however, shall the texm 
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‘TEXT ADOPTED BY SEMATE 


(b) Corrmomre or Tam Rawewat Tass on Reowrearp ros Ra- 
wewat Baroax Jawvanr i, 19TT.—The duration of any copyright, the 
renewal term of which is subsisting at any time between December 81, 
1975, and December 31, 1976, inclesive, or for which renewal registra- 
tion ia made between December 31, 1975, and December 31, 1978, 
inclusive, is extanded to endure for a term of seventy-five years from 
the date copyright was originally secured. 


$25. Rewewat or Corrmonts Reotrrzap in Patest Oveice Unnen 
Rarsaten Law.—Subsisting copyrights originally Tegistered in the 
Patent Office prior to July 1, 1940, under section 3 of the act of June 18, 
1874, shall be subject to renewal in behalf of the Proprietor upon 
application made to the Register of Copyrights within one year prior 
to the expiration of the original term of twenty-eight years. 


(Section 2 ef the Act of March 4, 1909, 35 Stat. 


1080, which made it possible to extend the renewal teres 
Si ee ee he OO eens) Sees ae 
3 


TEXT OF QOMMITIZE SUBSTITUTE AMENDMENT «a 


tribution by an individeal suthor to a periodical or to a 
cyclepedic or other composite work, the author of such work, 
if still ving, or the widow, widower, or children of the 
author, if the euthor be not living, or if such author, widow, 
‘widower, or childrcn be not living, then the author's execa- 
tors, or in the absence of a will, his or her next of kin shall 
he entitled to a renewal and extension of the copyright in such 
work for a farther term of forty-seven years when application 
for such renowel and extension shall have been made t the 
prior to the expiration of the original terns of copyright: dad 
provided further, That in default of the regwtration of such 
application for renewal aud extension, the copyright in any 
work shall terminate at the expiration of twenty-sight years 
from the date copyright wa» originally secured. 


{b) Corraionts uv Tras Renswat Taam on Rao- 
WTERED FOR Renewal Berore Jancagy 1, 1978.—The 
daration of any copyright, the renewal term of which is 
oubsisting at any time between December 31, 1976, and 
December $1, 1977, inclusive, or for which renewal regis- 

ation is made between December 31, 1976, and Decem- 
Jer 31, 1977, inclusive, is extended to endure fur a term of 
seventy-five v-ars from the date copyright was originally 
secured. 
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existing law, be renewed anf extended by the azthor 
(c) Temurwantox or Trarsreae asp Laceress Covemore Exrexves of ouch wrk if still Living, of the wider, Seon 
Rewewat Tras.—In the cam of any copyright anbaisting in either or children of the author, aathor Px 
ite first or renewal term on January 1, 1977, other than « copyright ASN: Se er haps or las Pers | (ce) Tumutwation or Traxerezs axp LICKXems 
im 2 work made for hire, the exclusive or nonexclusive grant of a trame- period ouch that the =o tern male equal to Oovasrno Exranpgp Renswat Texm.—In the cose of any 
fo og Tomes atthe. aaa? copyengt se of sey SEP . period: Provided, powever, That if tha work be copyright subsisting in either ite first or renewal term on 
exmvuted before January 1, 1977, by any of the peranns designated « complete work upon which copyright ws origiaally aot 
the sound proviso of subsection («) of this ection, otherwise than by er ee Oe ees te tn ease we January 1, 1978, other than s copyright in » work made for 
Besa See Se cnlt lowing conditions: yeoprietor shall be wilege 
will Is enbject to weinetier = ; Yrenweul anf extension granted under this sectica: hire, the exclusive or nonexclusive grant of a transder ar 
Provided, That eapplicatioe for such rensval end 
‘extemeion shall be nade to the Coyyright Office Toense of the renewal copyright or any right under it 
te the expiration of the existing tarn. executed before January. 1, 1978, by amy ef the persam 
designated by the secoad provieo of subsection (a) of this 
(1) In the case of « grant executed by « persom or persons other section, otherwise than by will, is sabject to termination 
than the anthor, termination of the grant may be effected by the under the following conditions: 
surviving person or persons who etecuted it In the of 
raat eases Fes eae a (1) Im the case of a grant executed by a person or 
tion of the grant may be effected, to the extent of « particular persons ether then the esthor, termination of the grant 
suthor’s share in the ownership of the renewal copyright, by the . ee 
author who executed it or, if such author is dead, by the person or Banyo efocead by Whe Serviving Perea or: perenas Whe 
persons who, under clause (2) of this subsection, own and are executed it. In the case of a grant executed by one or 
smaitied #0 exorcise’ total of tore than ous half of that enthor's more of the suthors of the rn ination of the grant 
may be effected, te the extent of a perticular author's 
share ix the ownership of the renswal copyright, by the 
author who executed it or, if mach author is dead, by the 
pereon or persons who, under clause (2) of this sabseo- 
tiom,.own and are entitled to axerciee « total of more than 
one-half of that author’s termination interest. 
(2) Where an author is dead, his or her termination interest is (2) Where an aathor is dead, his or ber termination 
owned, and may be exercised, by his widow (or her widower) and 
interest is owned, and may be exercised, by his widow 


ehildren or grandchildren as follows: 
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(A) the widow (er widower) owns the author's entire 
termination intervst unless there are any surviving children 
or grandchildren of the sathor, in which cam the widow (ar 

. ) 


children of any dead child of the sathor, ows the author's 
entire terminotion interest unlam thare is 3 widow (or wid- 
ower), mm which com the ownarship of one half of the author's 
inberest io divided smang them; 

(C) the rights of the exthor's children sad grandchildren 
are im all cannes divided among than end exercaed ans per 


(A) the widow or widower owne the author's 
extire-termimation interest wales there are any sur- 
viving chddren or grandchildren of the suther, ia 
which case the widow or widower owns ene-half of 
the author's imturvet; 

(B) the amthor’s surviving children, and the 
survivieg children of any deed child of the anther, 
own the suther’s entire termination interest unless 


any time during a period of five years beginning at the 
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(4) The termination shall be effected by serving an advance 
notice in writing upon the grantas or his succemsor in title. In the 
case of u grant executed by a persm or permone other than the 
author, the notice shall be signed by all of those entitled to termi- 
nate the grant under clauss (1) of this subsection, or by their duty 
euthorised agants. In the case of a grant executed by one or more 
of the authors of the work, the notice as to any one author's share 
shall be signed by him or his duly suthorised agent or, if he is 
dead, by the number and proportion of the owners of his termina- 
tion interest required under clauses (1) and (9) of this subsection, 
or by their duly authorised agents. 


(A) The notice shall state the affective date of the termi- 
nation, which shall fall within the five-year period specified 
by clause (3) of this eubsection, and the notice ehall be exrved 
not kes than two or more than ten years before that date. A 
copy of the notice shall be recorded in the Copyright Ofles 
before the effective date of termination, s¢ a condition to ite 
taking effect. 
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ond vf fifty-six yeers from the date copyright was orig- 
ivally secured, or beginning on January 1, 1978, which- 
éver is later. 

(4) The termination «hall be effected by serving 
an advance notice in writing upon the grantee or the 
‘grantee’s successor in title. In the case of a grant ex- 
ecated by a person or persons other than the author, the 
notice shall be signed by all uf those entitled te termi- 
nete the grant under clause (1) of this subsection, or by 
their duly authorized agents. In the case of a grant ox- 
ecuted by one or more of the authors of the work, the 
notice as to any one author's share shall be signed by 
that author or his or her daly authorized agent or, if 
that autbor is dead, by tho number and proportion of 
tha ‘owners of his or her termination interest required 
under’ clauses (1) and (2) of this subsection, or by 
their dilly authorised agents. 

* (A) The notice shall state the effective date 
of the termination, which shall fall within the five- 
year ‘period specified by clause (8) of this subscc- 
thet, ‘and the iotice shell be served not lew than 
two or more than ten years before that date. A 
copy of the notice shall be recorded in the Copyright 
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{B) The notice shall comply, in form, cantent, and mapnar 
of service, with requirements that the Register of Copyrights 
shall prescribe by regulation. 

(5) Termination of the grant may be effected notwithstanding 
any agreement to the contrary, including an agreement to make 
as will orto make any future grant. 

(6) In the case of a grant executed by s person or persons other 
than the euthor, all rights under this title that were covered by 
the terminated grant revert, upon the effective date of termination, 
to all of these entitled to terminate the grant under cleuse (1) of 
this mbeection In the case of # grant executed by one or more 
of the authors of the work, all of a particular author’: rights 
under this title that were covered by the terminated grant revert, 
upon the effective date of termination, to that author or, if he is 
dead, to the persons owning his termination interest under clanss 
(2) of this subsection, including those vwners who did not join 
in signing the notice of termination under claues (4) of this sub- 
section. In all cases the reversion of righta is subject to the follow- 
ing limitations : 
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Office before the effective date of termination, ax a 
condition to its taking effect. 
(B) The notice shall comply, in form, content, 
and manner of service, with requirements that the 
Register of Copyrights shall preserihe by regulation. 
{5) Termination of the grant nay he effected not- 
withstanding wny agreement to the coutrary, including 
an agreement to make a will or to make any future grant. 

(6) In the case of a grant executed by a person or 
persons other than the author, all rights under this title 
that were covered by the terminated grant revert, upon 
the effective date of termination, to all of thom entitled 
to terminate the grant under clanse (1) of this whsoe 
tion. In the case of a grant executed by oue or more of 


the authore of the work, all of a particular author's rights 
under thix title that were covered by the termiunted 


grant revert, npon the effective date of termination, to 
that author or, if that author is dead, to the persoux own 

ing his or her termination interest under clause (2) of 
this subsection, including thore owners who did uot join 
in signing the notice of termination under clause (4) of 
this subsectiun. In all cases the reversion of rights ix 


subject to the following limitations: 


-300- 


G8Z 


(A) A derivative work prepared under authority of the 
grant before ite termination may continus to be utilised under 


the torma of the grant after its termination, but this privilege 
does not extend to the preperation efter the termination of 
ered by the terminated grant. 

(B) The futars rights that will revert upon termination 
of the grant become vested on the date the notice of tarmi- 
nation hes been served as provided by clause (4) of this 
subsection. 

(C) Where an anthor’s rights revert to two or more per- 
sume under claum (2) of thia subsection, they shall vet in 
thows persons in the proportionate shares provided by thst 
clause. In such s case, and subject to the provisions of sb- 
clause (D) of this claum, a further great, or agresment to 
make « farther grant, of « particular author's share with 
respect to any right covered by « terminated grant is valid 
only if it is cigned by the same number and proportion of 
the owners, in whom the right has vested under this clause, 
es are required to terminate the grant under clause (2) of 
this subsection. Such further grant or agreement is effective 
with respect to all of the persons in whom the right it 
covers has vested under this subclause, including those who 
did not join in signing it. If any person dies sfter rights 
under e terminated grent have vested in him, his lege! repre- 
sentatives, legatees, or heirs at law represent him for purposes 
of this subclause. 
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(A) A derivative work prepared under author- 
ity of the grant before its termination may continue 
to be utilized under the terms of the grant after its 
termination, but this privilege does not extend to 
the preperation after the termination of other deriva- 
tive works based upon the copyrighted work covered 
by the terminated grant. 

(B) The future rights that will revert upon 
termination of the grant become vested on the date 
the notice of termination has been served as provided 
by clause (4) of this subsection. 

(C) Where the author's rights revert to two 
or more persons under clause (2) of this subsection, 
they shall veet in those persons in the proportionate 
shares provided by that clause. In such « case, and 
subject to the provisions of subclause (D) of this 


clagee, a further grant, or agreement to make a 
farther grant, of a particular author's share with 


respect to any right covered by a terminated grant 
is valid only if it is signed by the same number and 
Proportion of the owners, in whum the right hax 
vested under this clause, as are required to termi- 
nate the grant under clause (2) of this subsection. 
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(F) Unless and until termination is effected under this 
ssction, the grant, if it dows not provide otherwise, cuntinves 
in effect for the remainder of the extanded renewal term. 


204 run to 
NAN torma of copyright provided Dy exctione 908 through 


Chapter 4—COPYRIGHT NOTICE, DEPOSIT, AND 
REGISTRATION 


- 
\¢ : Viewalis pereepeiele copes: 
1. Notice of capyrien! 


coprrigh! recording? 
ot ts 
‘ veie ef copyright ; Publications lmcorporating United Mates Geverpesat 


ication tar registration. 
2 Seceete Se  e 
oe ‘Registration Pa prerequisite to certain reemedion tor infringemeat 


TEXT OF COMMITTEE SUBSTITUTE AMENDMENT 
that arine amder this title,-and in no way affects 
rights arising under any other Federal, Stato, or 
foreign lawa. 

(F) Unless and until termination is effected 
inder thix subsection, the grant, if it does ngt pro- 
vide otherwise, continues in effect for the remainder 
of the extended renewal term. 

$205. Duration of copyright: Terminal date 

All terms of copyright provided hy sections 802 through 
804 ran to the end of the calendar year in which they 
would otherwise expire. 


Chapter 4—COPYRIGHT NOTICE, DEPOSIT, AND 
REGISTRATION 


fee, 

401. Notice of copyright : Visually perceptible copies. 

404, Notice of copyright : Phonorecorvis of sound i 

4A, Notice of copyright : Publications incorporating United States Gor- 
ernment works 

404, Notice of copyright : Contribations to collective works. 

405. Notice of copyright : Omission of notice. 

408, Notice of copyright : Error in name or date. 

407. Deposit of copies or phonorecords for Library of Congress. 

408. Copyright registration in general. 

400. Applicetion for registration. 

410, Registration of claim ang immance of certificate. 

421. Registration as prerequisite to infringement mit. 

419. Registration as prerequisite to certein remedies for infringement. 
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GGL. Notins of copyright: Visually pareuptible copies 

(q) Guemeat Bagoumrt.—Whesever werk pretanted under 
this tithe is pebliahed in the United States or eleswhere by authority 
of the copyright owner, 6 notice of supyright as provided by thia exc- 
tiem chal be pieced on all pablicly distributed copian from which the 
‘werk cap bo vimally paronived, either dire, _, oc with the aid of s 
nenshine or device. 


(b) Foun o# Novica —The actice appearing an the cupies shall con- 
ast. of the following three alamants: 

{1) the symbol © (the letter C in a cirele), the word “Copy~ 
Tight”, or the abbreviation “Copr.”; 

(2) the year of first pablication of the work; in the am of 
compilations or derivative works incorporating previously peb- 
Ynhed material, the year data of first publication of the compila- 
tion oF derivative work is sufficient. The year date may be omitted 
where » pictorial, graphic, or soulptaral work, with aerceapanying 
test matter, if any, is reproduced in or on greating cards, past- 
cards, stationery, jowsiry, dolls, toys, or any uaaful articles; 


(8) tha name of the owner of copyright in the work, or an ab- 
bewrviation by which the neme can be recoguined, or a gumarelly 
known siteraative designation of the owner. 


$10. Pomacanox or Work Wrrit Noncz.—Any person entithed 
thereto by this citle may secure copyright for his work by publication 
thervof with the notice af copyright required by thie title; and such 
notice shall be efixed to each copy thereof published or offered for 
aale in the Woited States by authority of the copyright oa gp 
except in the case of books seaking ad iuterim protection under 
tion 22 of this title, 


$19. Norcs; Fou. —The notice of copyright required by section 
10 of this title shall consist either of the word “Copyright”, the ab- 
breviation “Copr.”, , of the symbol @, accumpaniad by the name of the 
copyright proprietor, and if the work be a printed literary, musical, or 
dramatic work, the notice ehall include alan the year in which the copy- 
LENE map wecever by. vebiicetna. In the cose, Boweres, of copies of 
works specified in subsections (f) to (ik), inclasive, of section & of this 
title, the notice may consist of the letter C enclomd within « circle, 
thus ©, accompanied hy the initials, monogram, mark, er symbol of 
the copyzight proprietor: Provided, That om anme eccemible portion 
of snch copies or of the margin, beck, permanent bees, task ov padeal. ce 
of the mistanes on which such copies shail bs mounted, his name ehall 
eppear. But in the case of works in which copyright was suhsiating on 
July 1, 1900, the notice of copyright may be either in one of the forme 
Prescribed herein or may consist of the following words: “Entered 
according to Act of Congrem, in the year aby A. KK. in the office 
of the Librarian of Congress, at Washington, D.C.,” or, at his option, 
the word “Copyright”, together with the year the copyright was 
eotered and the name of the party by whom it was tale out; thus, 
“Copyright, 19—, by A. B.” In the case of reproductions of works 
specified in subsection (1) of section 5 of this title, the notice ahall con- 
sat of the symbol @ (the letter P ins circle), the year of first publica 
tion of the sound recording, 


Tecogniaad, or a generally known alternative designation of the owsler: 


Provided, That if tha producer of tha svand recording is named on the 
lahsls or containers of the reproduction, sad if no other nema eppenzs 
it tonjenction with tha notice, hin nasoe shall be considered « part of 
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$401. Notice of copyright: Visually perceptible copies 
(a) GexermaL ReQuimEMENT.—Whenever a work 
protected under this title is published in the United States 
or elewhere by authority of the copyright owner, a notice 
of copyright as provided by this section shall be placed on 
all publicly distributed copies from which the work can he 
visually perceived, either directly or with the aid of a 
machine or device. 
(b) Fou or Noricr.—The notice appearing on the 
copies shall consist of the following three elements: 
{1) the symbo] © (the letter C in a circle), or the 
wosu “Copyright”, or the abbreviation “‘Copr.”; and 
(2) the year of first publication of the work; in the 
case of compilations or derivative works incorporating 
previously published material, the year date of first pub- 
lication of the compilation or derivative work is sufficient. 
The year date may be omitted where a pictorial, graphic, 
or sculptural work, with accompanying text matter, if 
any, is reproduced in or on greeting cards, postcards, 
stationery, jewelry, dolls, toys, or any useful articles; and 
(3) the name of the owner of copyright in the work, 
or an abbreviation by which the name can he recognized, 
or a generally known alternative designation of the 


owner. 
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(¢) Posrssox ow Noricz.—The notice shall be affixed to the copies in 
such manner and location as to give reasonable notice of the claim 
of copyright. The Register of Copyrights shall prescribe by regula- 
tion, as examples, specific methods of affixation and positions of the 
notice on various types of works that will satisfy this requirement, but 
thene specifications shai! not be considered exhaustive. 


$402. Notice of copyright: Phonorecords of sound recordings 
(a) Gexxeat Reqcrmacext.— Whenever s sound recording pro- 
tected under this title is published in the United States or elaawhere by 
authority of the copyright owner, s notice of copyright ss provided 
by this section shal] be placed on all publicly distributed phonorecords 
of the sound recording. 
(b)} Fons or Nottce.—The notice appearing on the phonorecords 
+ shall consist of the following three elements: 
(1) the symbol ® (the letter P in s circle) ; 
(2) the year of first publication of the sound recording; and 
(3) the name of the owner of copyright in the sound record- 
ing, or an abbreviation by which the name can be recognized, or s 
generally known alternative designation of the owner; if the 
producer of the sound recording is named on the phonorecord 
labels or containers, and if no other name appears in conjunction 
with the notice, his name shalt he considered a part of the notice. 


$20. San; Prace or Arriacatron or; Own Norics ov Eacu 
Vouums on Nusaee ov Newsrarze on Praronicat.'—The notice of 
copyright shall be applied, in the case of a book or other printed publi- 
cation, upon its title page or the page immediately following, or if a 
periodical either upon the title page or upon the first page of taxt of 
each seperate number or under the title heading, or if a musical work 
either upan its title page or the first page of music, or if s sound record- 
ing on the surface of reproductions thereof or on the label or con- 
tainer in such manner and location as to give reasonable notice of the 
claim of copyright. One notice of copyright in each volume or in 
each number of a newspaper or periodical published shall suffice. 


(c) Posrrtox or Norton. —The notice shall be affixed 
$0 the copies in such manner and location as to give reason- 
able notice of the claim of copyright. The Register of Copy- 
rights shall prescribe by regulation, as examples, specific 
methods of affixation and positions of the motice on various 
types of works that will satinfy this requirement, but these 
specifications shall not be considered exhaustive. 


$408. Notice of copyright: Phenerecerds ef seed te- 
cording, 

(a) Guemat Requiammxwr.—Whenever a sound 
Tecerding protected under thin title is published in the 
United States or elsewhere by authority of the copyright 
owner, a notice of copyright as provided by this section 
thaR be placed on all publicly dixtributed phonorecords of 
the sound recording. 

(b) Form or Norice—The notice appearing on the 
Phonorecords shell comist of the following three elements: 

(1) the eymbol ® (ihe letter P in a circle) ; and 

{2) -the. yeer of first. publication of the sound 
recording; and 

(3) the name of the owner of copyright in the 
sound recording, or an abbreviation by which the name 
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(c) Posrriow or Nottca.—The notice shall be placed on the surface 
of the phonorecord, or on the phonorecord label or container, in such 
manner and location as to give reasonable notice of the claim of copy- 
right 


§ 408. Notice of copyright: Publications incorporating United 
States Government works 

‘Whenever « work-is published in copies or phancrecords consisting 
Prepanderantly of one or more works of the United States Govern- 
mant, the notice of copyright provided by section 401 or 402 shall 
alag include statement identifying, either affirmatively or negatively, 
those portions of the copies or phonorecorda embodying any work or 
works protected under this title. 


me 
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can be recognized, or a generally known alternative 

designation of the owner; if the producer of the sound 

recording is named on the phonorecord labels or con- 
tainers, and if no other name appears iu conjunction with 

the notice, the producer’s uname shall be considered a 

part of the notice. 

(c) Posrrion or Norice.—The notice shall be placed 
on the surface of the phonorecord, or on the phonorecord 
label or container, in such manner and location as to give 
reasonable notice of the claim of copyright. 


$408. Notice of copyright: Publications incorporating 
United States Geverument works 

Whenever a work is published in copies or phonorecords 
consisting preponderantly of one or more works of the United 
States Government, the notice of copyright provided by sec- 
tions 401 or 402 shall also include a statement identifying, 
either affirmatively or negatively, those portions of the copies 
or phonorecords embodying any work or works protected 
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$404. Notice of copyright: Contributions te collective works 

(a) A separate contribution to « collective work may bear its own 
notice of copyright. ss provided by sections 401 through 408, How- 
ever, a single notice applicable to the collective work as s whole is 
oufiicient to satisfy the requirements of sections 401 through 403 with 
respect to the separate contributions it contains (not including adver- 
tinaments inserted on behalf of persons other than the owner of copy- 
Tight in the collective work), regardiess of the ownership of copyright 
in the contributions and whether or not they heve been previously 
published. 

(b) Where the person named in a single notice applicable to a 
collective work 2s a whole is not the owner of copyright in a separate 
cantribution that does not bear its own notice, the case is governed 
by the provisions of section 408(a). 


$005. Notice of copyright: Omission of notice 

(a) Ervecr or Ontsstox ox Corratont.—The omission of the copy- 
Fight notice described by sections 401 through 403 from copies or 
phonorecords publicly distributed by authority of the copyright 
owner does not invalidete the copyright in a work if: 


$20. eee One notice of copyright in each volume or in 
each number of a newspaper or periodical published shal] suffice. 


§91. Saue; Evvect or Accwewta Oxtsion From Corr of 
Cornea —Where the copyright proprietor has sought to comply with 
the provisions of this title with respect to notice, the omission by ac- 
cident or mistake of the prescribed notice from a particular copy or 
copies shall not invalidate the copyright or prevent recovery for in- 
fringement against any person who, after actual notice of the copy- 
right, begine an undertaking to infringe it, but shall prevent the 
recovery of damages against an innocent infringer who hes been 
misled by the omimion of the notice; and in a suit for infringement no 
permanent injunction shall be had unless the copyright proprietor 
ahall reimburse to the innocent infringer his reasonable outlay inno- 
cently incurred if the court. in its discretion, shal} eo direct. 
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§ 404. Notice of copyright: Contributions to collective 
works 

{a) A separate contribution to a collective work may 
bear its own notice of copyright. as provided by sections 401 
through 403. However, a single notice applicable to the col- 
lective work as a whole is sufficient to satisfy the require- 
ments of sections 401 through 403 with respect to the sepa- 
rate contributions it contains (not inclnding advertisements 
inserted on behalf of persons other than the owner of copy- 
right in the collective work), regardless of the ownership of 
copyright in the contributions and whether or not they have 
been previously published. 

(b) Where the person named in a single notice appli- 
cable to a collective work as a whole is not the owner of 
copyright in a separate contribution that does not bear its 
own notice, the case is governed by the provisions of section 
406 (a). 

§405. Notice of copyright: Omission of notice 

(a) Errect or Omisstox on CopykigHt.—The omis- 
sion of the copyright notice described by sections 401 through 
403 from copies or phonorecords publicly distributed by au- 
thority of the copyright owner does not invalidate the copy- 


right in a work if— 
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(1) the notice haa bean omitted from no more than 6 relatively 
woall number of copies or phonorecords distributed to the public; 
o 

(2) registration for the work has been made before or is made 
within five years after the publication without notics, and « 
reasonable effort is made to add notice to all copies or phono- 
records that are distributed to the public in the United States 
after the omission has bean discovered; or 

(3) the notice has been omitted in violation of an express re- 
quirement in writing that, as « condition of the copyright owner's 
authorization of the public distribation of copies or phonoracorda, 
thay bear the prescribed notice. 


(b) Byrsor or Osxsnox ox Grxocexr Iwraxnceaa.—Any person 
who innocently infringes « copyright, in raliance upon an suthorised 
copy or phanorecord fram which the copyright notice has bees 
canitted, incurs no liability for actual or statutory damages under seo- 
tion 604 for any infringing acts committed before receiving sctual 
notice that registration for the work has been made under section 406, 
if he proves that be was misled by the omimion of notice, In s ait 
for infringement in euch a case the court may allow or dimllow re- 
covery of any of the infringer’s profite ettributeble to the infringe 
ment, and may enjoin the continuation of the infringing undertaking 
ox may require, a8 a condition for permitting the infringer to con- 
tinue hia undertaking, that he pey the copyright owner & reson 
able license fee in an amount and on terms fixed by the court. 


$21. Sasnt; Exvect of Accmmntit Omimion Faom Corr on 
Corma.—-Where the copyright proprietor has sought to comply with 
the provisions of this title with respect to notice, the omission by ac- 
cident or mistake of the prescribed notice from s particular copy or 
copies shall not invalidate the copyright or prevent recovery for in- 
fringement agninst any person who, after actus] notice of the copy- 
right, begins an undertaking to infringe it, but shall prevent the 
recovery of damages against an innocent infringer who has bean 
misled by the omission of the notice; and in a suit for infringement no 
permanent injunction shall be had unless the copyright proprietor 
shall reimburse to the innocent infringer his reasonable outlay inno- 
cently incurred if the court, in its discretion, shall so direct. 
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(1) the notice bas been omitted from un more 
than a relatively small number of copies ae phovorecords 
diatribated to the public; or 

(2) registration for the work haa becn made before 
or is made within five years after the publication witheut 
notice, and a reasonable effort ia wade to add votios to 
all copies or phonorscord« that are distriluted to the 
public in the United States after the cmbeim hex bern 
discovered ; or 

(8) the notice has heen omitted im violation of an 


expreen reqnirement in writing that, as a condition of 
the copyright owner's anthorization of the public distri- 


bation of copies or phonorecords, they bear the pre- 

scribed notice. 

(b) Evrzor oy Omission ox Inxocent Iverixe- 
bea—Any peron who innocently infringen a copyright. 
in reliance upon an authorized copy or phonorecord from 
which the copyright notice hax been omitted, incur wo 
lisbility for actual or statutory damages under sertion 4 
for any infringing acts committed heforo receiving actual 
notice that registration for the work han heen ninde onder 
section 408, if such permon proves that he or she wae mialod 
hy the omission of notice. In a mit for infringement in such 
@ case the court may allow or disallow recovery of any of 
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(c) Renovat or Norcz.—Protection under thia title is not affected 
by the removal, destruction. or obliteration of the notics, without 
the authorization of the copyright owner, from sny publicly distrib- 
uted copies or phonorecords. 


$406. Notice of copyright: Error in mame or date 
(a) Exaoe ox Nawe—Where the person named in the copyright 
notice on copies or phonorecords publicly distributed by euthority of 
the copyright owner is not the owner of copyright, the validity and 
ownership of the copyright are not affected. In soch a case, however, 
any person who innocently begins an undertaking that infringes the 
copyright has a complete defense to any action for such infringement 
if he proves that he was misled by the notice and begun the undertak- 
ing in good faith under a purported transfer or license from the person 

named therein, unless before the undertaking was begun: 
(1) registration for the work had been made in the nama of 

the owner of copyright; or 


42. Same; Use or Nie or Amuaxez ne Ronice—tWhen an as 
signment of the copyright in a specified book or other work hes been 
recorded the sasignee may substitute his name for that of the assignor 
in the statutory notice of copyright preecribed by this title. 


the infringer’s profits attributable to the infringement, and 
may enjoin the continuation of the infringing undertaking 
or may require, as 2 condition for permitting the continua- 
tiem of the infringing wndertaking, that the infringer pay 
the copyright owser a reanonable license fee in an amount 
and on terms fixed by the court. 

(c) Rumovan or Notice.—Protection under this title 
is not affected by the removal, dertraction, or obliteration of 
the notice, without the authorization of the copyright owner, 
from any publicly distributed copies or phonorecords. 
$406. Notice of copyright: Error in mame or date 

(a) Enaoa nor Nawe.—Where the person named in 
the copyright notice on copies or phonorecords publicly dis- 
tributed hy authority of the copyright owner is not the owner 
of copyright, the validity and ownership of the copyright are 
not affected. In auch a casc, however, any person who inno- 
cently begins an undertaking that infringes the copyright 
has a complete defeune to any action for meh infringement 
if sach person proves that he or she was misled by the notice 
and legan the undertaking in guod faith under a purported 
trander or fieense from the pemon uamed therein, unless 
hefore the undertaking was hegun— 

(1) regixtration for the work had been made in the 
nano of the owner of copyright; or 
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(8) © document executed by the person named in the notice 

and showing ths ownership of the copyright had been recorded. 

‘The parson named in the notice is liable to eecomnt to the copyright 

owner for all recaipts from purported transfers or licanass made by 
‘hina under the copyright. 


(b) Bane mx Darn——Wham th yur dain the aoe = OP 
phonorecorda distributed by exthority of copyright 

earlier than the yeer in which publicetion first oocurred, any period 
cammpoted from the yaar of first publication under section 800 is to be 
cxmspoted from the year in the notice. Whare the year date is more 
than cos year Jeter than the year in which publication fret occurred, 
the work js ameidered to bave bean published without axy notion end 
ia governed by the provisions of section 406. 


(c) Oncor oF Mase oo Dara —Where copia or phonoredande 
publidy distribeted by sxthority of the copyright owner castan 58 
masse or no date that could renanmebly be considered a pert of the 
notion, the work is considered to have bean published withow S53 
notice ead is govermed by the provisions of section 406. 
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(2) @ doctment executed hy the person nained in 
the notice and showing the ownership of the copyright 
had heen recorded. 

The person named in the notice ix linhle to account to the 
copyright owner for all receipt: from trauafera or licenses 
purportedly made under the copyright hy the person named 
in the notice. 

(b) Exnor ms DaTe.—When the year date in the 
notice on copies or phonorecords dixtribated by anthority 
of the copyright owner ix carlicr than the year in which 
pablication first occurred, any period compnted from the 
year of first publication under section 302 is to be computed 


from the year in the notice. Where the year date ix more 
then one year later than the year in which publication firt 


occurred, the work is considered to have been published 
without any notice and is governed by the provisions of 
section 405. 

(c) Ommmaox or Name on Date.—Where copies or 
phonorecords pablicly distributed by anthority of the copy- 
right owner contain no name or no date that could reason- 
ably be considered a part of the notice, the work ix con- 
sidered to have heen publiahed without any notice and ix 
governed by the provisions of section 405. 
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4.007. Deposit of copies or phonerecerds for Library of Congress 
(s) Except a0 provided by subsection (0), the uwner of copyright 
or of the exclusive right of publication in e work published with no- 
tice of copyright in the United States shell deposit, within three 
montha after the dete of such pablication : 
(1) two complete copies of the best edition ; or 
{9) if the work {ss sound recording, two complete phano- 
records of the beet edition, together with any printed or other 
visually perceptible material published with soch Phonorecords. 
“This deposit ta pot « condition of copyright protection. 


(b) The required copies or phonorecords shall be deposited in the 
Copyright Office for the use or disposition of the Library of Congress. 
The Register of Copyrights shall, when requested by the depositor 
and upon paymant of the fee prescribed by section 708, issue s receipt 
for the deposit. 


(ce) The Register of Copyrights may by regulation exempt any 
catagories of material from the deposit requirernants of this section, 
or require deposit of only one copy or phonorecord with respect to 
any categories. 
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gua. Deroart of Corus Apres Pomacation ; Acrson on Proommre 
rua Iergxemnoce—After copyright has bean secared by publicetion 
of the work with the notice of copyr'ght ae provided in esction 10 of 
this title, there ahall be promiptly deposited in the Copyright Office or 
in the mail addremed to the Register of Copyrights, Washington, 
District of Columbia, two complete copies of the best editian thereof 
then published, or if the work is by en author who la a citisen or sub- 
ject of « foreign otate or nation and has bewn published in « foreign 
country. one complete copy of the Lest edition then published in gach 
foreign country, which copies or copy, if the work be « boak or periodi- 
cal, shall have been produced in accordance with the manufacturing 
provisions apecified in section 16 of this title; or it sgh worl be s 
contribution to « periodicel, for which contribution special regitra- 
tion is requested, oue copy of the issue or issues containing such contri- 
bution; of if the work belongs to « clas specified in subsections (gs), 
th), (1) or (k) of section 5 of this title, and if the Register of Copy: 
‘ighta determines that it ia impracticable to deposit copies beosuse of 
their aise, weight, fragility, or monetary ralus he may yermit the 
deposit of photograpls or other identifying reproductions in lieu of 
copies of the work as published under such rules and regulations as be 
may preecribe with the approval of the Librarian of Congres; or if 
the work js not reproduced in copies for ale there shal! be depasited 
the copy, print, photograph, or other identifying reproduction pro- 
vided by section 12 of this title, such copies or copy, print, 
or other reproduction ta be accompanied in ech cass by « claim of 
copyright. No action or proceeding shall be maintained for infringe 
ment of copyright in any work wntil the provisions of this title with 
respect to the deposit of copies and registration of such work shall 
have been complied with. 
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8407. Deposit ef coples er phenorererds fer Library of 
Congtess 
(a) Except an provided hy mubwection (c), aud subject 
to the provisions of rubrection (e), the owner of copyright 
or of the exchmive right of publication in n work published 
with notice of copyright in the United States shall deposit, 
within three months after the date af mch publication— 
(1) two complete copies of tho heat edition; or 
(2) if the work in a sound recording, two complete 
phonorecords of the hext edition, together with any 
printed or other visually pereoptihle material published 
with mch phonorecords. 
Neither the depoxit requirements of thir subsection nor the 
ecqnirition provisions of rubsection (c) are conditions of 
copyright protection, 

(>) The required copies or phonorecords shall be 
deposited iu the Copyright Office for the ase or disposition 
of the Library of Cougres. The Register of Copyrights 
shall, when requested by the depositor and upon payweut 
of the fee prewribed by section 708, banc. a receipt for the 
deposit. 

{c) The Register of Copyright. may by regulation 
exempt any categories of material from the depouit require- 
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(d) At any time after publication of 2 work ss provided by eub- 
suction (8), the Regitar of Copyrights mey make written demand 
for the required deposit on any of the parsous obligated to mals the 
epost under subesction (s). Uniens deposit ia made within thres 
monthe after the demand i received, the persut or persum on whem 
‘the demand wae made are liable: 

(1) to s fine of not more than $250 for each work; and 

(2) to pay to the Library of Congram the tota! retail price of 
the copies or phonorecords demanded, or, if no retail price has 
bem: fixed, the ranannable cust to the Library of Congress of 
saqairing than. 
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$14. San; Famose vo Deroer; Danase; Panarr—Should 
the copias called fer by eaction 1% of this title net be promptly de- 
posited as provided in thie title, the Register ef Copyrights may at 
qe ae Ota 
the proprietor of the copyright to depumit them, and after the 

‘id deenand shall bere bern made in defanit of the dopant of copiaa 
of the work within threr months from any pert of the United Steta, 
axrept an outlying territorial possrasion of the United Stetes, or within 
six months from any outlying territorial posmmsicn of the United 
‘States, or fren any foreign country, the propristor of the copyright 


hall be liable to « fine of $100 and to pay to the Library ef Cangress” 


twice the amount of the retail price of the best edition of the work, 
aad the copyrig'+t aball hacome void. 
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ments of this section, or require deposit of euly wue copy or 
phouorecord with rexpect tu any categories, Buch regulations 
shall provide vither for connplete cxcwption fren the deposit 
requirements of this nection, or for alteruative form of 
@epesit aimed at providing a satislactory archival record of 
« work without imposing practical ur fiumwial hardships on 
the depositor, where the individual author x the owner of 
copyright iu a pictorial, graphic, or sculptural work aud 
(i) less than five copies of the work have been published, 
or (ii) the work has been publicbed iu a lauited edition 
ounsisting uf numbered copiex, the wuactary value of which 
would make the maudatory deposit of two copier of the 
best edition of the work burdensome, unfair. or nurcasouabic. 
(d) At any tine after publication of a work as provided 
by subsection (a), the Register of Copyrights may make 
written demand for the required deposit on any of the per- 
vons obligated to wake the deposit under wabvection (a). 
Unless deposit is made within three month« after the demand 
ia received, the person or persons on whom the demand was 

made are Hable— 
(3) to a fine of not more than 8250 for ench 

work; 

(2) to pay into « specially dexiguated fond iat the 
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0.408. Copyright registration in general 

{a} Reotsraariow Prasrsarve.—At any time during the subsistence 
of copyright in any published or unpublished work, the owner of 
copyright or of any exclusive right in the work may obtain registration 
of the copyright claim by delivering to the Copyright Office the deposit 
specified by this section, together with the epplication and fee specified 
by sections 409 and 708. Subject to the provisions of section 406(8), 
ouch registration is not a condition of copyright protection. 


(b) Depoarr rox Corratout Reowrsation.—Except 2s provided by 
subsection (c), the material deposited for registration shall include: 
(1) in the case of an unpublished work, one complete copy or 
@honorecord ; 
(2) in the case of a published work, two complete copies or 
phonorecords of the best edition ; 


$11. Reoornatios of Cove xo Tesvance oy Comroncats.—Sach 
yervon may obtain registration of his claim to copyright by comply- 
ing with the provisions of thie tithe, inching the deposit of copias, 
and tupow auch compliance the Register of Copyrights shall imus to 
him the certiticates provitked for in section 200 of this title, 


86. Reowrartion oe Parte ax> Lingra--Commencing July 1, 
1940, the Register of Copyrights is charged with the registration of 
claims to copyright properly presented, in all prints and labels pub- 
lished in connection with the eale or advertisement of articles of mer- 
chandiae, incluting all claims to copyright in prints and labels pand- 
ing in the Patent Office and uncleared at the close of business June x, 
4940. There shall be paid for registering « claim of copyright in any 
such print or label not a trade-mark $6, which sum shall cover the ex- 
pense of furnishing a certificate of such registration, under the seal of 
the Copyright Office, to the claimant of copyright. 


$12, Worxa Nov Rersoovern vom Sace.—(Copyright may alae be had 
of the works of an author, of which copies are not repmdaced for 
sale, ly the deposit, with claim of copyright. of ove complete copy of 
sich work if it be a lecture or similar production or « dramatic. mrai- 
cal. or drtmatico-muxical composition; of a tithe and description, with 
fue print taken from cach scone or act. if the work be a motion-picture 
photaplay: of « photographic print if the work be a phatogreph; of 
4 tithe and description. with uot tess than two prints taken from differ- 
cut sections of a complete motion picture. if the work bea motion pie- 
ture other than a photoplay; or of « photograph or ather identifying 
reproduction thereof, if it be a work of art or a plastic work or draw- 
ing. Rut the privilege of registration of copyright serured hereunder 
shall net exempt the copyright proprictor from the deposit of copies, 
under setions 1 and 14 of this title, where the work is later Tepro- 
duced in copies for sale. 
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befure the receipt of a specific written demand ax pro- 
vided by clause (2). 

{4) No activity anderteken in compliance with 
fegulations prescribed under clinses (1) or (2) of this 
subsection vhall rewult in liability if intended solely to 
emist-in the acquisition of copion or phouore-onds ander 
‘thie subsection, 


‘$8. Copyright registration in general 


(a) Ruotermatios Prestumivs—At any time during 


the sabslatence of copyright i euy pablishod ur unpublished 


werk, the ewver of copyright or of any exchmive right in the 
werk nasy obtain registration of the: copyright claim by 
delivering to the Copyright (flew the deposdt xpecified by 
thia section, together with the application aud feo xpecified 
by sections 400 end 708, Sabject to the provislons of vec- 


, thane 405 (a), ecicli registration i uot a cobdition of cupy- 


Fight protectios., 
_{o} Datruarr pus Vorraient Reopermatiox —Exceye 
as provided by wabesttion (c), ‘the material deposited for 
registfation shall inclade— 
C0) das the caso of an aupabliched work, une cou- 
plete copy ur plonorecord ; 
(2) in the cave of a pablisbed work, two cumpleto _. 


copies or phownrécurds of the tiest edition; 


(3) in the case of a work first published abroad, one complete 
copy or phonorecord as s0 published ; 

(4) in the case of « contribution to s collective work, ane com- 
plete copy or phonorecord of the best edition of the collective 
work, 

Copies or phanorecords deposited for the Library of Congres under 
nection 407 may be used to satiaty the deposit provisians of this section, 
if they are accampanied by the prescribed spplication and fee, and by 
say additional identifying material that the Register may, by regula- 
tion, require. 


(¢) Abacnasrnative CLasstricartow axD OPTIONAL Derosrr.— 

(1) The Ragister of Copyright is authorized to specify by regu- 
lation the administrative clesmm into which works are to be placed 
for purposes of deposit and registration, sod the nature of the 
copies or phonorecords to be deposited in the various clamea speci- 
fed. The regulations may require or permit, for particular classes, 
the deposit of identifying material instead of copies or phono- 
recomda, the deposit of only one copy ot phonorecord where two 
would mormaily be required, or a single registration for = group 
of related works. This administrative classification of works has 
no significance with respect to the subject matter of copyright or 
the exclusive rights provided by this title. 
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$13. Derosrr or Cores Arrex Puauicrion ; Actiox oa Paoczznure 
vou Ixrrxozerst.—A fter copyright has been secured by publication 
of the work with the notice of copyright as provided in section 10 of 
this title, there alall be promptly deposited in the Copyright Office or 
in the mail addressed to the Register of Copyrights, Washington, 
District of Columbia, two complete copies of the best edition thereof 
then published, or if the work is by an author who is a citizen or sub- 
ject of a foreign state or nation aud has been published in s foreign 
country, one complete copy of the Lest edition then published in such 
foreign country, Which copies or copy, if the work be a book or periodi- 
cal, shall have been produced in accordance with the manufactoring 
provisions specified in section 16 of this title; or if euch work be 
contribution to a periedieal, for which contribution special registra- 
tion is requested, one copy of the issue or isyues containing such contri- 
bution; or if the work belongs to a class specified in snimections (g), 
(h), (i) or (k) of section 5 of this title, and if the Register of Copy- 
rights determines that it is impracticable to deposit copies, because of 
their size, weight, fragility, or monetary value he may permit the 
deposit of photographs or other identifying reproductions in lieu of 
copies of the work as published under such rules and regulations as he 
may prescribe with the approval of the Librarian of Congress; or if 
the work is not reproduced in copies for sale there ahall be deposited 
the copy, print, photograph, or ather identifying reproduction pro- 
vided by section 12 of this title, such copies or copy, print, photograph, 
or other reproduction to be accompanied in each case by a claim of 
copyright. No action or proceeding shell be maintained for infringe- 
ment of copyright in any work until the provisions of this title with 
respect to the deposit of copies and registration of such work shall 
have been complied with. 

$14. Sswe; Farncsz to Deroarr; Dewsnp: Prwauty.—Should 
the copies called for by section 13 of this title not be promptly de- 
posited as provided in this title, the Register of Copyrights may at 
any time after the publication of the work. upon actual notice, re- 
quire the proprietor of the copyright to deposit them, and after the 
said demand shalt have been made, in default of the deposit of copies 
of the work within three months from any part of the United States, 
except an ontlying territorial posession of the United States, or within 
six months from any outlying territorial possession of the United 
States, or from any foreign country, the proprietor of the copyright 
shail be liable to a fine of $100 and to pay to the Library of Congress 
twice the amount of the retail price of the best edition of the work, 
and the copyright shall become void. 


TEXT © COMMITIEE SUBSTITUTE AMENDMENT 


216. 


(3) in the cae of a work first published outside the 
Vnited States, owe complete copy or phouorccurd as +0 
jublished; 

(4) iu the case of a contribution to a collective 
work, one complete copy or phouoreconl uf the best 
edition of the cullective work. 

Copies or phonorecurds deposited for the Library af Congress 
under suction 407 may be used to satisfy the depusdt provi- 
sduus of this section, if they are acempanied by the pr~ 
-mtibed application and foe, aud by nny additional identifying 
iusterint that the Regixter may, hy regulation, require. The 
Register shail alvo prescrike regulations establishing reyuire- 
wents wider which cupies or phouorecurds acquired fur the 
Library of Congress under subsection (e) of xoction 407, 
otherwise tan by depusit, may ho wed to satiefy the depusit 
provisions uf this section. 

(c) ApmuwisreaTIVE CLAsaIFICATIUN AND Or- 
TioxaL Darosrr.— 

(1) The Register of Copyrights ix authorized to «pecify 
by regulation the administrative claxsex intu which works 
are to be placed for purposes of depoxit aud registration. and 
the uature of the cupiex or phonorevords to he deposited in 


‘the varivas claves specified. The regulations may require or 


permit, for particular chooses, the deposit of identifying mate- 
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(C) if the application identifies each work esparately, in- 
cluding the periodical containing it and ite date of first 
publicstion. 

{8) Asan alternative to separate renewal registrations under 
subsection (a) of section 304, a single renewal registratian may be 
made for s group of works by the aume individes! author, all firet 
published a6 contributions to periodicals, including mewspspera, 
upon the filing of « single apptication and fee, under all of the 
following conditions: 


(A) the rénews] claimant or claimants, and the basis of 
claim or claims under section 304 (2), is the ama for each o 
the works; and 


(B) the works were sli copyrighted upon their first publi- 
cation, either through seperate copyright notice and registra- 
tion or by virtue of a general copyright notice in the peri- 
odical issue as 2 whole; and 


{C) all of the works were first pablished not more than 
twenty-eight or leas than twenty-eeven years before the date 
of receipt of the renewal application and fee; and 


Teer OF EXISTING LAW 


-ns- 
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(C) if the application identifies cach work separate- 
ly, including the periodical coutaiuing it and its date 
of first publication, 

(3) Ax an altermetive to separate renewal registrations 
ander subsection (a) of section 304, 2 single renewal regis- 


tration may he made fer a group of works hy the sue 





individual author, all first published as contribu 
periodicals, including newspapers, upon the filing of a single 
application and fee, under all of the following conditions: 
(A) the renewal claimant: oar claimants, and) the 
basis of claim or claims under section 304 (a). is the 
same for cach of the works: and 
{B) the works were all copyrighted upon their first 
publication, cither through separate copyright notice and 
registration or by virtue of a goueral copyright notice in 
the periodical issue ax a whole ; and 
(C) the renewal application and fee are received 
uot more than twenty-eight or fess than twenty-seven 
years after the thirty-first duy of December of the cal- 
endar year in which all of the works were first published: 


aud 


€0€ 
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(D) the renewal application identifies each work sepa- 
sataly, including the periodical containing it and ite date of 
first publication. 


(4) Commcrsome om Ansruircarowe—The Register may alan 
satablish, by regulation, formal procedures for the filing of an applica- 
tion for supplementary registration, to correct an exror in a copyright 
registration or to amplify the information given in s registration. 
Swch application shall be accompanied by the fee provided by sxe- 
thon 708, apd shall clearly identify the registration to be corrected 
ot amplified. The information contained in s supplementary registra- 
toon angments but dos uot supersede that contained in the earlier 

ane 


(0) Powuzmuzp Escrow or Paxviovezy Rucurzexa Wosx.—Regis- 
tration for the first published edition of a work previously registered 
in unpublighed form may be made even though the work an published 
is eubstantially the same as the unpublished version. 


$400, Application for registration 
‘The pplication for copyright registration shall be made on s form 
prescribed by the Register of Copyrights and shall include: 
(1) the name and address of the copyright claimant ; 


TERT OF EXISTING LAW 


£5. Cossemicatios or Wosun ron Rrowreation.—The application 
for registration shal! specify to which of the following classes the 
work in which copyright isclaimed belongs: 


$207. Revzs roe Reoeraition or Cris, —Subject to the 8p- 
Proval of the Librarian of Congress, the Register of Copyrights shall 
be authorized to make rules and regulations for the registration of 
claims to copyright as provided by this title. 
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(D) the reuewal application identifies each work 
separately, inclading the periudical coutaining it and its 
date of first publication. 

(d) Cosuzcrions axv AmvrLuricatioss—The Reg- 
iter may aleo esablh, by regulation, fermi] procodares for 
the filing uf an application for supplementary registration, to 
correct an orrur in a cupyright registration or to amplify the 
juformation given in 2 registration. Sach application shell be 
accompanied by the fee provided by section 708, aad shall 
clearly ideutify tho registration tu he corrected or amplified. 
Tho iuformativu. cunteined in a supplementary registration 
augments but dues nut supersode that contained ia the earlier 

(e) Punuiasep Korrion or Pusvioveiy Reawrsxep 
Woux.—Registration for the firnt published edition of a work 
previously registered in unpublished form may be made even: 
thuugh the work as published is substantially the same as the 
unpublished version. 
$409. Application fer registration 

The application for copyright registration shall be made 
on « form prescribed by the Register of Copyrights and shall 
inclade— 

(1) the name and address of the copyrigh 
daimant; 
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(2) inthe com of a work othar than an anonymous or peeudony- 
moms work, the name and nationality or domicile of the aathor or 
authors and, if one or more of the suthora is dead, the dates of 
their deaths; 

(8) if the work is ancrymoes or pesudonymous, the netianality 
x damicile of the author or sutbors; 

(4) im the case of « work made for hire, o statement to this 
eine; 

(5) if the copyright claimant is not the author, s brief staie- 
wnant of how the claimast obtained ownership of tha copyright; 

(6) tbe tith of the work, together with sny previous or alterna- 
tive tithes under which the work can bs identified ; 

(7) the year in which cruation of the work was completed ; 

(8) if the work hea been peblished, the date and nation of its 
fizet publication ; 

(9) in the case of » compilation or derivative work, an identi- 
fiention of any pre-axiating work or works that it is based on or 
imcorporstes, and « brief, general statament of the edditional 

material covered by the copyright claim being registered ; 


<EXT OF EXISTIND LAV 


$200. Carrancare or Reowreation ; Evrect as Evivence; Recuer 
vor Corms Durosrrep.—Iu the case of each entry the person recorded 
as the claimant of the copyright shall be entitled to » certificate of 
registration under seal of the copyright offica, to contain the name and 
eddress of snid claimant, the name of the country of which the author 
of the work is # citizen or subject, and when an slien author domiciled 
in the United States at the time of anid registration, than o statement 
of that fact, including his place of domicile, the name of the suthor 
(when the records of the copyright office hall show the mms), the 
title of the work which is registered for which copyright is claimed, 
the date of the deposit of ths copies of such work, the date of publi- 
cation if the work has been reproduced in copies for mile, or publicly 
distributed, and such marks as to class designation and entry number 
as shall fully identify the entry. In the case of a book, the certificate 
shall alec state the receipt of the affidavit, as provided by section 17 of 
this title, and the date of the completion of the printing, or the date 
of the publication of the book, as stated in the eid affidavit. The 
Register of Copyrights shall prepare = printed form for tha maid 
certificate, to be filled out in each case as above provided for in the 
cana of all registrations made after July 1, 1909, and in the case of all 
previous registrations so far as the copyright ofiice record bocks shall 
show such facts, which certificate, sealed with the seal of the copyright 
office, shall, upon payment of the prescribed fee, be given to any person 
making application for the same. Said certificate shall be admitted 
in any court as prima facie evidence of the facts stated therein. In 
addition to such certificate the register of copyrights shall furnish, 
Upon request, without additional fee, a receipt for the copies of the 
work deposited to complete the registration. 
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(2) in the caxe of a work other than an anonymoux 
or peeadonymous work, the name and nationality or 
domicile of the author or authors, and, if one or more of 
the author is dead, the datex of their deaths; 

(3) if the werk is anenymoax or prucndony mons, the 
nationality or domicile of the anthor of authurs; 

(4) in the cane of a work made for hie, 2 state- 
ment to thin effect; 

{5) i€ the copyright claimaut ix not the author, a 
brief statement of how the claimant obtained owacrship 
of the copyright; 

(6) the title af the work, together with any previ- 
oun or alternative titks under which the work can be 
identified ; 

(7) the year in which creation of the work war 
completed ; 

(8) if the work has heen published, the date ead 
nation of its first pablication; 

(9) in the caso of a compilation or derivative work, 
en identification of any pre-existing work or works that 
it is based on or incorporates, and a brief, general state- 
ment of tho additional material covered hy the copy- 
Tight claim being registered; 


COE 


(10) in the cam of © published work containing material of 
which copies are required by section @01 to be manufactured im 
the United States, the names of the permes or orguninations 
who performed the prommm= specified by aubssctian (c) of mo 
tien 001 with respect to thet material, and the pleces where those 
process were performed ; and 

(11) any other information regardad by the Ragister of Copy- 
rights se bearing wpon the preperation or identification of the 
work or the existance, ownership, or duration of the copyright 


$408. Registration of claim and iemuance of certificate 

(0) When, after examination, the Register of Copyrights deter- 
mines that, in socondance with the provisions of thia title, the matarie! 
degonited constitu 2s copyrightable subject matter and that the other 
egal ond formal requirements of thia title have bean met, be shall reg- 
ister the claim and iavse to the applicant » certificate of registretion 
under the oul of the Copyright Ofc. The certificate shall ccminin 
end effective date of the registration. : 

(b) In any com in which the Register of Copyrights, determines 
that, in accordance with the provisiana of thie title, the material de- 
ponited, does net constitute copyrighteble subject matter or tht the 
clainn is invalid for any other reason, be shall refuse registration and 
shall potify the applicant in writing of the reasons for his ection. 
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$11. Reaeerevreox of Com axn Tnwaxce oe Cagriicare.—Sech 
person nmy olgain regintration of his claim to copyright by comply- 
ing with the provisions of this ith. including the deposit of copies, 
ant upon sach compliance the Register of Copyrights shall issue te 
him the certificates provided for in section 200 of this title. 

$208. Recosp Boome me Corrmonr Ovvrce.—The Register of 
Copyrights shall provide and keep such record books in the copyright 
Office a4 are required to carry ont the provisions of this title, and when- 
aver deposit has been made in the copyright allies of a copy of any 
work under the provisions of this title he shal! make entry thereof. 

$200. Comrrrcars of Racwteattox ; Erract as Evinance; Recawr 
vor Corses Durvsrres.—-In the case of each entry the peraan recorded 
as the claimant of the ight shall be entitled to = certificate of 
Tegistration under seal of the copyright office, to contain the name end 
addres of said claimant, the name of the country of which the author 
of the work is s citizen or subject, and when an alien anthor domiciled 
in the United States at the time of said registration, then « statement 
of that fact, including his place of domicile, the name of the author 
(when the records of the copyright affix shall show the same), the 
tith of the work which is registered for which copyright ie claimed, 
the date of the deposit of the copies of such work, the date of publi- 
cation if the work has been reproduced in copies for ele, or publicly 
distributed, and such marks as to class designation and entry number 
as shall fully identify the entry. In the cam of a book, the certificate 
shall also state the receipt of the affidavit, as provided by section 17 of 
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{10) in the case of a published work containing 
material of which copies are required hy section GOI to 

be mannfactnred in the United States, the names of the 
persons or organizations who performed the processes 
specified by subsection (c) of section 601 with respect 

to that material, and the places where those processes 

were performed; and 

(11) any other information regarded hy the Reg- 

ister of Copyrights as bearing upon the preparation or 
identification of the work or the existence, ownership, 

or duration of the copyright. 
$410. Registration of claim and issuance of certificate 

{a} When, after cxemination, the Register of Copy- 
rights determines that, in accordance with the provisions 
of this title, the material deposited constitutes copyrightable 
subject matter aud that the other legal and formal require 
menta of this title have been met, the Register shall register 
the claim and ixsue to the applicant a certificate of registra- 
tion ander the seal of the Copyright Office. The certificate 
shall contain the information given in the application, to- 
gether with the number and effective date of the registration. 
(b) In any case in which the Register of Copyrights 
determines that, in accordance with the provisions of this 
title, the material deposited doen not constitute copyright- 


90€ 


(c) In eny judicial procandings the cartificate of « registration made 
before or within five yeurs after first publication of the work shall 


im proper form and registration hes been refused, the applicant is 


eppanrance within sixty days after sech marvice, but his failure do 
eo shell net deprive the court of jurimliction to te determine that issue. 


ot the ication of the as stated in the said afidavit. Th 


Sd 


able sahject matter or that the clan is invalid for any other 
reason, the Register xhall refuse registration and shall notify 
the applicant in writing of the rcasous for mich refusal. 
(0) In eny jedinial procecding: the certifiente of a regi 
tration made befere or within five years after lint publication 
of the werk shall constitute prions lacie evidence of the 


certificate. The evidentiary weight tn be accorded the cer 
tifente of « registration made thercafter shall be within the 
iecretion of the court. 

(4) The cflective date of a copyright registration ix 
the day eu which an application, depait, aud fee, whith are 
later determined by the Regiter of Copyrights or hy a court 
of competent jutindiction to he ecceptable for registration, 
have all been received in the Copyright Office. 
$411. Registration as prerequisite to infringement sult 

(a) Subject to the provisions of sabvection (h), no 
action for infringement of the copyright in any work shall he 
inetituted until regitration of the copyright claim has been 
made in sccordance with this title. In any case, however, 
where the deporit, application, and fee required for registra- 
tion have been delivered to the Copyright Office in proper 
form and regixtration han becn refused, the applicant ix en- 


LOE 
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(>) In the case of 2 work consisting of sounds, images, or both, the 
fret fixation of which is made simultaneously with ite tranamiaion, 
the copyright owner may, either before or efter such fixation takes 
place, institute an ection for infringement under section 501, fully 
subject te the remedies provided by sections 502 through 506, if, in 
ecourdance with requirements that the Register of Copyrights shall 
pracribe by regulation, the copyright owner— 

(1) carves notice upon the infringer, not less than ten or more 
than thirty days before such fixation, identifying the work and 
the specific time and source of its first tranamission, and declar- 
ing an intention to secure copyright in tha work; and 

(8) makms registration for the work within three months after 
ite first Cranemiasion. 


TEXT OF COMMITTEE SUBSTITUTE MERDMENT 


titled to institute an action for infringement if notice thereof, 
with « copy of the complaint, in served on the Register of 
Copyrights. “ae Register may, at his or her option, heoome 
a party to the action with respect to the imme of registra- 
hility of the copyright claim hy entering an appearence 
within sixty days after such service, but the Registers failure 
to become a party shell not deprive the court of jurisdiction 
to determine that issue. 

(b) In the case of a work consisting of sounds, images, 
or both, the first fixation of which is made simultaneously 
with ite trannminion, the copyright owner may, either be- 
fore or alter snch fixation takes place, institute an action 
for infringement under section 501, fully subject to the 
remedien provided by sections 502 throngh 506, if, iu ac- 
cordsace with requirements that the Register of Copyrights 
shall prescribe by regulation, the copyright owner— 

(1) serves notice upon the infringer, not lew than 
ten or more than thirty days hefore such fixation, identi- 
fying. the, work and the specific time and source of its 
firet transmision, and declaring an intention to secure 
copyright in the work; and 

(2) maken registration for the work within three 
months after its firxt tranamission. 


80€ 
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€ C12 Registration as prerequisite to certain remedies for 
infringement 
Tn any action under this title, other than an action inatiteted under 
section 411(b), 20 eward of statutory damages or of attorney's fees, os 
provided by sections 504 and 506, shall be made for: 
(1) any infringement of copyright in an unpublished work 
commanced afore the effective date of ite registration; or 
(2) any infringement of copyright commenced after first peb- 
Heation of the work and before the effective date of its registze- 
tion, unless euch registration i¢ made within three months after 
ite first publication. 


(4) Destruction of infringing copies and plates. 
{e) Interchangeable parts for use in mechanics) wusie-gredacing machines. 
$104 Wilifal infringement for pred. 
$106. Prandalent notice of copyright, or removal or alteration af neticr. 
$206. Importation of article bearing fain netics or piratical copies of cops- 
Fighted wert. 
$107. Inpertation, during extatance of cupsright, of piratiral copies, or af copes 
‘Ret predaced in ecrertance with vection 16 af this titie. 
9108. Poctettere ond drotraction of articion probibtted importation. 
$342 Impertation of prabthined articien; regulations; proof of Grpesdt of copies 


comolainanta. 
$112 Injunctions ; service and enforcement. 
C118. Tenzamianion of cortilied copies of payers for anfnrvament of injunctk 
by ether const. 
$114. Review af orderu, judgments, of dectera. 
$126, Lienitationn 
$208 Coote; attorney's fees, 
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$412. Registration as prerequisite te certain remedies for 


infringement 
In any action under this title, other than an action in- 
stituted under section 411(b), no award of statutory dam- 


ages or of attorney’s fees, as provided by sections 504 and 
505, shall he made for— 

(1) any infringement of copyright in an unpab- 
lished work commenced before the effective date of its 
registration ; ur 

(2) any infringement of copyright commenced 
after first publication of the work and before the effective 
date of its registration, unless sach registration is made 
within three mouths after the first publication of the 
work. 


Chapter 5—COPYRIGHT INFRINGEMENT AND 
REMEDIES 


ia ———— of copyright. 
for infringement : Injunctions. 
im Remade for infringement : Tuspounding and disposition of infring- 
ing articles. 


504. (passion for infringunent: Damages aad profits. 

505, Reoedies for infringement : (‘outs and attorney's fees. 
506. Criminal offenses. 

SOT. Limitations on actiana. 

808. Notification of filing and deterniination of actions. 

800. Remedies for alteration of programming by cable systema. 


‘TEXT ADOPTED BY SATE 


$501. Infringement of copyright 

(a) Anyone who violates any of the exclusive rights of the copy- 
right owner as provided by sections 106 through 118, or who imports 
copies or phonorecords into the United States in violation of section 
08, is an infringer of the copyright. 

(b) ‘The lege) of beneficial owner of an exclusive right under ® 
copyright is extitled, subject to the requirements of sections 205(4) 
and 411, to institute an action for any infringement of that particular 
right committed while he is the owner of it, The court may require 
him to serve written notice of the action with « copy of the complaint 
upon any person shown, by the records of the Copyright Office or 
otherwise, to bave or claim an interest in the copyright, and shalll re- 
quire thst such notice be served upon any person whose interest is 
likely to be affected by s decision in the case. The court may require 
the joinder, and shall permit the intervention, of any person having 
or claiming an interest in the copyright. 


(c) For any secondary transmission by s cable system that om- 
bodies « performance or a display of « work which is actionable om 
act of infringement under subsection (¢) of section 111, a television 
broadcast station holding a copyright or other License to transmit of 
perform the same version of that work shall, for purposes of subsection 
{b) of this section, be treated as s legs! or beneficial owner if such 
secondary transmission occurs within the local service area of that 

levisi . 
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$501. Infringement of copyright 

{a} Anyone who violates any of the exclusive rights 
of the copyright owner as provided by sections 106 through 
118, or who imports copies or phonorecords into the United 
States in violation of section 602, is an infringer of the 
copyright. 

(b) The legal or bencficial owner of an exclusive right 
under a copyright is entitled, subject to the requirements of 
sections 205(d) and 411, to institute an action for any 
nfringement of that particular right committed while be or 


she is the owner of it. The court may require such owner to 
serve written notice of the action with a copy of the complaint 


upon any person shown, by the records of the Copyright 
Office or otherwine, to have or claim an interest in the copy- 
Tight, and shell require that such notice be served upon any 
person whose interest is likely to be affected by a decision in 
th8 case. The court may require the joinder, and shall permit 
the intervention, of any person having or claiming an interest 
in the copyright, 

(c) For any secondary transmission bya cable system 
that embodies a performance or a display of a work which is 
actionable as an act of infringement under subsection (c) of 
section 111, a television broadcast station holding a copy- 


right or other license to transmit or perform the same ver- 


Ore 
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$603. Remedies for infringement: Impounding and disposition of 
tafringing articles 

{a) Atany time while an action under this title is pending, tha court 
aay order the impounding, on such terms as it may deem reasonable, 
@f all copiés or phonorecords claimed to have bean made or used in vio 
lation of the copyright owner's exclusive rights, and of al! plates, 
molda, matrices, masters, tapes, film negatives, or other articles by 
means of which such copies or phonorecords may be reproduced. 


(b) As part of a final judgment or decree, the court may order the 
destruction or other reasonable disposition of si! copies or phanorec- 
ords fonnd to have been made or used in violation of the copyright 
owner's exclusive rights, and of all plates, molds, matrices, masters, 
tapes, film negatives, or other articles by means of which such copies 
or phenorecords may be reproduced. 


$504. Remedies for infringement: Damages and profits 
(a) Ive Gexeaat—Except as otherwise provided by this title, an in- 
fringer of copyright is liable for either: 


TEXT OF EXISTING LAW 


§ 101. Inrmsczxext—If any person shall infringe the copyright 
in any work protected under the copyright laws of the United States 
euch person shall beliable: * 2 © 


(c) Lavorsmsa Destsu Actiux.—To deliver up on oath, to be 
impounded during the pendency of the action, upon such terms and 
conditions as the court may prescribe, all articles alleged to infrings 
soopytight; 

(2) Dnetacetion of Ixrarxatxe Cortes axo PLarea—To deliver 
up on oath for destruction all the infringing copies or devices. as well 
es all plates, molds, matrices, or other means for making much infring- 
ing copies ax the court may order, 


£101, Ixeetxorseest.—If any person shall infringe the copyright 
in any work protected imder the copyright laws of the Uanited States 
such person shall botiable: © ° 0 


TEXT OF COMMITIEE SUBSTITUTE AMENDMENT 
courtin which enforcement of the injunction is sought, trans- 
mit promptly to the other court a certified copy of all the 
papers in the case on file in such clerk's office. 
$503. Remedies for infringement: Impounding and die- 
position of infringing articles 

(a) At any time while an action under this title is 
pending, the court may order the impounding, on such terms 
as it may deem reasonable, of all copies or phonorecords 
claimed to have been made or used in violation of the 
copyright owner’s exclusive rights, and of all plates, molds, 
matrices, masters, tapes, film negatives, or other articles 
by means of which such copies or phonorecords may be 
reproduced. 

(b) As part of a final judgment or decree, the court 
may order the destruction or other reasonable disposition 
of all copies or phonorecords found to have been made or 
used in violation of the copyright owner's exclusive rights, 
aud of all plates, molds, matrices, masters, tapes, film nega- 
tives, or other articles by means of which such copies or 
phondrecords may be reproduced. 
$504. Remedies for infringement: Damages and profits 

(a) Iv GenxeRrau.—Except as otherwise provided by 


thix title, an infringer of copyright is liable for either— 


ol€ 
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(1) the copyright owner's actus) damages and any additional 
profits of the infringer, as provided by subsection (b) ; or 
(2) statutory damages, as provided by subsection (c). 


(b) Acroat Dastacea amp Paorrrs.—The copyright owner is en- 
titled to recover the actual damages suffered by him as a result of the 
infringement, and any profits of the infringer that are attributable to 
the infringement and are not taken into eccount in computing the 
actual damages. In establishing the infringer's profits, the copyright 
owner is required to present proof only of the infringer’s gross revenue, 
and the infringer is required to prove his deductible expenses and the 
elements of profit attributable to factors other than the copyrighted 
work. 


(c) Starorosy Dansces.— 

(1) Except as provided by clause (2) of this subasction, the 
copyright owner may elect, xt any time before final judgment is 
rendered, to recover, instead of actual damages and profita, an 
eward of statutory damages for all infringements involved in 
the action, with respect to any one work, for which any one 
infringer is liable individually, or for which any two or more 
infringers are liable jointly and severally, in « sum of not lem 
thea $250 or more than $10,000 as the court considers just. For 
tha purposes of this subsection, all the parts of « compilation or 
derivative work constitute one work. 


Terr oF EXIWTID Lav 


(b) Dawaces avo Paoerms; AwotNtT: Otiea Rexeoirs.—To pay 
to the copyright proprictor such dan 2a the copyright proprietor 
aay have suffered due to the infringement, ax well as all the profits 
which the rafringer shall have made from such infringement, and in 
proving ptofity che plaintitf shall be required fo prove sales only, and 
the defendant shall be eequined to prove every cloment of cost which be 
claims, or in lieu of actual damages and profits, such damages as to the 
cout sill appear to be just, and in assessing such damages the court 
may. in ies discretion, allow the auouita as hereinafter stated, but in 
case of . aewspaper reproduction of « copyrighted photograph, such 
damag.: al) not exceed the sue of $200 nor be less than the sum of 
BG anc — the case of the infringement of an widramatized or non- 
dramatic work by means of motion pictures, where the infringer shall 
show that he was not aware that he was infringing, and that such in- 
fringement vould not have been reasonably foreseen, such damages 
shall not exceed the sun of SLO0; and in the case of an infringement of 
a copyrighted dramatic or dramnatico-musical work by a maker of 
motion pictures and his xyencies for distribution thereof to exhibitors, 
where such infringer shows that he was not eware that he was infeing- 
ing a copyrighted work, and that such infringements could not reason. 
bly have been foreseen, the entire sim of such damages recoverable 
hy the copyright proprietor Frou such infringing maker and his agen- 
tes for the distribution to exhibitors of such infringing motion picture 
shall not exceed the sunt of 85,000 nor be less than $250, and sach 
clamayes shail in no other case exceed the sua of $5,000 por be lesa than 
the sum of $250, and shalt not be regarded ana penalty, But the fore- 
going exceptions shall uot deprive the copyright proprietor of any 
other remedy given bine tater this flaw. nor shall the limitation as to 
the amount of recovery apply to infringements occurring after the 
actual notice ta a defendant, either by service of process in # suit or 
other written notice served upon him. 

Find. In the case of a painting, statue. or sculpture. $10 for every 
infringing copy miade or sold by or found in the possession of the in- 
fringer or his agents or employees; 












Second. In the case of any work enumerated in section 3 of this 
ttle, excvpt a puting, statue. or sculptuce, §t for every infringing 
copy made or sold by or found in the possession of the infringer or 
his agents er employees; 

Third. In the case of a lecture, sermon, or address, $50 for every 
infringing delivery ; 

Fourth. Iu the case of a dranatic or drematico-musical or a choral or 
orchestral composition, ¥10 for the tirst and 830 for every subsequent 
ju fringing performance; in the case of ather musical compositions $10 
forevery infringing performance; 


Sl 6 6 2 (ce) «oe The dam- 
ages for the infringement by broadcast of any work reforred to in this 
subsection shall not exceed the sum of $190 where the infringing 
broadcaster shows that he was not aware that he was infringing and 
that such infringement could not have been reasonably foreseen; and 
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{1) the copyright owner's actaal damages and any 
additional profits of the infringer, an provided by mb- 
section (b) ; or 

(2) statutory damages, an provided by subsection 
(ce). 

(h) ActoaL Daéaaza axn Paorrra—The copyright 
awner is entitled to recover the actual denages suffered by 
him or her as a result of the infringement, and any profits 
of the infringer that arc attribatable tu the infringement 
and aro not taken into account in compating the artual 
damages. In establishing the infringer’s profita, the copy- 
“Fight Owner is required to present proof only of the ia-— 
fringer’s grom revenue, and the infringer ix required to prove 
his or her deductible expensce aud the elements of profit 
attributable to factors other than the copyrighted werk. 

(c) Statutory Dawscms.— 

(1) Except as provided by clause (2) of this xub- 
section, the copyright owner nmy elect, at any time before 
final jadgment is reudered, to recover, instead of actual 
damages and profits, an award of statutory damages for all 
infringements involved in the~setion, with revpect to any 
one work, for which any one infringer is liable individually, 
or for which any two or more infringers are liable jointly 
and veverally, in « sau: of not lem than $250 or more than 


ele 
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(8) In 0 cans where the copyright owner sustains the burden 
of proving, and the court finds, that infringunent was committed 
willfally, the court in ite discrution may incruase the sward of 
statutory damages to « sum of not more than $30,000. In a cam 
where the infringer sustains the burdes of proving, end the court 
finds, that he was not aware and hed wo resgum to believe thet his 
acta cieatibated on intringusat af copyright, the comt in ite 
dieeretion may redeea the award of atatetery damages to 0 pum 
of not lees than $100, In « cam where an instructor, lihrarise oF 
etchivist in @ nonprofit educational institution, library, or ar 
chives, who infringed by reproducing s copyrighted work in copies 
ox phonorecords, sestaina the barden of proving that he batioved 
and had ressonabls grounds for beliaving that the reproduction 
wes o fair use under section 107, the court in ita discretion may 
remit statotory damages in whole or in part. 


‘TEST OF EXISTING LAW 
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$10,000 as the court considers just. For the purposes of 
this subsection, all the parts of 8 compilation or derivative 
work constitute one work. 

(2) In « case where the copyright owner sustains the 
burden of proving, and the court finds, that infringement was 
committed willfully, the court in its discretion may increase 
ihe award of statutory damages to a sum of not more than 
$50,000. In a case where the infringer sustains the burden of 
proving, and the court finds, that such infringer was not 
aware aud had no reasun to believe that his or her acts con- 
stituted an infringement of copyright, the court in its discro- 
tion may reduce the award of statutory damages to a sam of 
uot less than $100. The court shall remit statutory damage 
in any cave where an infringer believed and bad reasonabl, 
grounds for believing that his or her use of the copyrighted 
work was « fair use under section 107, if the infringer was: 
(i) an employee or agent of a nonprofit educational institu- 
tion, library, or archives acting within the scope of his or her 
employment who, or such institution, library, or archives 
iteell, which infringed by reproducing the work in copies or 
phonorecords; or (ii) s public broadcasting entity which or 
& person who, as a regular part of the nonprofit activities of 
a public broadcasting entity (as defined in sube’ ion (g) of 


VIE 
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$586, Remedies for infringement: Costa and atterney’s fees 

In any civil action under this title, the court in its discretion may 
allow the recovery of fall coste by or against any party other than 
the United States or an officer thereof. Except as otherwise provided 
by this title, the court may alac award a reasonable sttornsy's fee to 
the prevailing perty as part of the costa, 


508. Criminal offenses 


(®) Camera. Inranramrent.—Any Person who infringes « 
copyright willfully and for purposes of commercial sdvantage or pri- 
vate Snancial gain shall be fined not more than $2,500 or imprisoned 
not more thar one year, or both, for the first such offanss, and shall 
be fined not more than $10,000 or imprisaned not more than thres 
years, or both, for any subsequent offense: Provided, however, That 
any person who infringes willfully and for Purposes of commercial 
advantage or private financial gain the copyright in a sound recording 
afforded by subsections (1), (2), and (3) of section 106 or the copy- 
right in a motion picture afforded by subsections (1), (3), and (4) of 
section 106 shall be fined not more than $25,000 or imprisoned for not 


§ 116. Costs; Atroaxey's Fera—In ail actions, suits, or proceedings 
uuder this title, except when brought by or against the United States 
or any officer thereof, full costa shail be allowed, and the court may 
award to the prevailing party a reasonable attorney's fes as part of 


the costs, 


$104. Woxruy Inraxcewest rom Proest— 

(2) xcept as provi i any perme who will. 
fully and for profit shall atingean Taseoht Secured by this title, 
or who shall knowingly and willfully aid or abet such infringenvent, 
shail be deemed guilty of a misdencanor, aud upon conviction thereof 
shall he punished by imprisonment for not exceeding one year or by 
& tine of not less than $100 nor more tian $1,000, or both, in the dis- 
cretion of the cout 5. 6 

(b) Any person who willfully and for profit shal} intrings any 


copyright provided by section 1(f) of this tithe, ho should 
ingty and willfully aid or ebet oe infri: bey “hall be 
or 


Le 
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section 118) infringed by performing a publixhed nondra- 
matic literary work or by reproducing a transuwirsion pro- 
gram enbodying a performance of sich a work. 
§506. Remadics for infringement: Costs and attorney's 
fom 
In any civil action under this title, the court in its dis- 

cretion umy allow the rovovery of full costa hy or agaiuat 
any party other than the United States or an officer thereol, 
Except as otherwise provided hy this title, the cunrt my ale 
award a reasonable attoruey’s fee to the prevailing party ax 
part of the oosty. 
$506. Criminal offenses 

(a) Canosa Isereivoxwext.—Any pero who 
infringes « copyright willfully aud for purposes of conumercial 
advantage of private financial gain vhall be fined not more 
than $10,000 of imprisoned for not more than one year, or 
both: Provided, however, That any perou who infringes 
willfully and for purposes of commercial advantage or private 
financial gain the copyright in a sound recording afforded 
by subsections (1), (2), or (3) of section 108 or the copy- 
right in « motion picture afforded by subsections (i), (3), 


or (4) of section 106 shall be fined not mure than $25,000 


or imprisoned for uot more than oue year, or both, for the 
first such offemse and shall be fined not more than 850,000 


SIE 
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g 506. (b) Fourerrvun ayo Destavcrion.—When any person is convicted 
of any violation of subsection (a), the court in its judgment of con- 
viction shall, in addition to the penalty therein prescribed, order the 
forfeiture and destruction or other disposition of all infringing copies 
or phonorecords and all implements, devices, or equipment used or 
intended to be used in the manufecture, use, or sale of such infringing 


$509. Seizure and forfeiture 

(a) All copies or phonorecords manufactured, reproduced, distrib- 
uted, sold, or otherwise used, intended for use, or possnaned with intent 
to use in violation of section 506(a), and all plates, molds, matrices, 
masters, tapes, film negatives, or other articles by means of which such 
copies or phonorecords may be reproduced, and all electronic, mechani- 
cal, or other devices for manufacturing, reproducing, assembling, us- 
ing, transporting, distributing, or selling such copies or phonorecords 
may be seized and forfeited to the United States. 

({b) All provisions of law relating to (1) the seizure, summary and 
judicia) forfeiture, and condemnation of vessels, vehicles, merchandise, 
and baggage for violations of the customs Jaws contained in title 19, 
United States Code, (2) the disposition of such veasls, vehicles, 
Merchandise, and baggage or the proceeds from the sale thereof, (3) 
the remission or mitigation of such forfeiture, (4) the compromise of 
claims, and (5) the award of compensation to informers in respect of 
such forfeitures, shell apply to seizures and forfeitures incurred, or 
alleged to have been incurred. under the provisions of this section, 
insofar as applicable and not inconsistent with the provisions of 
this section ; except that such duties as are imposed upon the collector 
of customs ot any other person with respect to the seizure and forfeiture 
of vessels, vehicles. merchandise, and baggage under the provisions of 
the customs laws contained in title 19 of the United States Code shal! 
be performed with respect to seizure and forfeiture of all articles de- 
scribed in subsection (a) by such officers, agenta, or other persons as 
may be authorized or designated for that purpose by the Attorney 
General. 
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or imprisoned for not more than two years, or both, for any 
subsequent offense. 

(b) Sutzoss, Forrsrrvze, aNp Desrevcrion.—All 
copies or phonorecords manufactured, reprodaced, distrib- 
uted, sold, or otherwise used, intended for use, or possessed 
with intent to use in violation of sabsection (a), and all 
plates, molds, matrices, masters, tapes, film negatives, or 
other articles by mesns of which wich copies or 
phonorecords may be reproduced, shall be seized and for- 
feited to the United States. When any person is convicted 
of any violation of subsection (a), the court in its judg- 
ment of conviction may, in addition to the penalty therem 
prescribed, order either the destruction or other disposition 
of all infringing copies or phonorecorda and al! plates, molds, 
Matrices, masters, tapes, film negatives, or other articles by 
meana of which much copies or phonorecords may be repro- 


dnoed. The applicable procedures relating to (1) the seizare, 
eommary and judicial furfeitare, and condemnation of vee 


tele, vehicles, merchandise, aud baggage for violations of 
the customs laws contained in title 19, (2) the disposition 


-of ath ‘vessels, vehicles, ‘merchandise; and baggage or the 


Proceeds trom the aale thereof, (3) the remission or mitige- 
tion of such forfeiture, (4) the compromise of claima, and 
(5) the award of compensation to informers in reepect 


OTE 
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of such forfeitures, shall apply to scizares and forfeitures 
inearred, or alleged to have been incurred, under the provi- 
sous of this sectiva, insofar ax applicable and not incomsist- 
eut with the provisions of this section; except that such 
duties as are imposed apon any ofGver or employes of the 
Treasary Department or any other person with respect to 
the seisure and forfeiture of vesmeli, vehicles, merchandise, 
aud baggage under the provisiuns of the customs laws con- 
tained im title 19 shall be perturmed with respect tv scixare 
and forfeiture uf all articles deucribed in mibvection (a) by 
gach officers, ageuts, or uther porsoms an nny be anthorized 
or designated for that parpuse by the Atturucy General. 
(c) Fravpunast Copyusuut Nurice—Auy peron 


who; with freadalent intent, places on any article a notice uf 
$806.(c) Provutawr Corrnonr Norroa—Any person who, with frand- copyright or words of the name parpert that such person, 
Olent intent, places on any article a notice of copyright or words of . : 
the mme purport that he Inows to be false, or who, with frandulent $105. Facoonenr Norice or Corvaiout. on Rewovat on Autres knows to be fale, or who, with franduleut intent, publicly 
‘ ae : BT ae Sint Tro or Norice.—Any person who, with fraudulent intent, shall insert BD 6 0 Ah < 
intent, publicly distributes or imports for public distribution any or impreaa any notice of copyright required by this title, or words of distributes or imports for public distribution auy article 
article hearing such notice or words that he knows to be false, shall be the same purport, in or upon any uncopyrighted article, or with e know 
fined not more than $2,500. fraudulent intent shall remove or alter the copyright notice upon any bearing sach notice or words that sach perwa we Re 
article duly copyrighted shall be guilty of a misdemeanor, punishable than $2,300. 
by s fine of not Jess than $100 and not more than $1.000. Any person false, shall be fied not more fe 
who shall knowingly issue or sell any article bearing « notice of United Corrani Orick.— 
States copyright which has not been copyrighted in this country, or (4) Fravpuest Renova or ne 
who shall knowingly import any article bearing such notice or words . alent i removes or 
of the same purport, which has not been copyrighted in this country, Any person who, with fraud intent, 
shall be Jit . : . v= 
(4) Fea isa N ley wh, be linble to # fine of $100. alters any notice of ght appearing ou 2 copy of a cupy 
with freadniant intent, removes or alters any notice of copyright 5 be fined not more than $2,500. 
“ppearing on 8 copy of « copyrighted work shall be fined not more Heel es et 


than $2,500. 
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(e) Faraz Rerarazxtatiow.—Any person who knowingly makes « 
false representation of a material fact in the application for copyright 
registration provided for by section 409, or in any written statament 
filed in connection with the application, shall be fined not more than 
92,500. 


$507. Limitations on actions 

(a) Canenrat Paoceznnros.—No criminal proceeding shall be main- 
tained under the provisions of this title unless it is commenced within 
three years after the cause of action arose. 

(b) Crvm. Actiows.—No civil action shall be maintained under the 
Provisions of this title unless it is commenced within three years after 
the claim accrued. ; 


§ 808. Notification of fling and determination of actions 

{e) Within one month after the filing of any action under thie title, 
the clerks of the courts of the United States shal! send written notifica- 
tion to the Register of Copyrights setting forth, os far as is shown 
by the papers filed in the court, the names and addresses of the parties 
and the title, author, and registration number of each work involved 
im the ection. If any other.copyrighted work ia later included in the 
uction by amendment, answer, or other pleading, the clark chal! aleo 
sand s notification concerning it to the Register within one manth 
after the pleading is filed. 


§ 115. Locations. —(a) Caraxat Paorkeptxos.—No criminal pro- 
ceedings shall be maintained under the provisions of this title untess 
the same is commenced within three years after the cause of action 
arcee. 

(b) Civ Actioxa—No civil action shall be mainteined under the 
provisions of this title unless the same is commenced within three Fears 
after the claim accrued. 
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(e) Farax Rerpxsgxration—Any person who 
knowingly makes a false representation of a material fact in 
the application for copyright registration provided for by 
section 409, or in any written statement filed in connection 
with the application, shall be fined not more than $2,500. 
$607. Limitations on actions 

{a) CutminaL Procezpres.—No criminal proceedings 
shall be maintained under the provixions of this title unless 
it is conunenced within three years after the cauze of action 
‘arose. 

(b) Civin Actioxa.—No civil action shall be muin- 
tamed under the provisions of thix title unless it is com- 
menced with three years after the claim accrued. 
$506. Notification of filing and determination of actions 

(a) Within one month after the filing of any ection 
ander this title, the clerks of the courts of the United 
States shall send written notification to the Register of 


Copyrights setting furth, an far as iv chown by the papers 
filed in the court, the names and addresses of the parties 


and the title, author, and registration number of cach work 
involved in the action. If any other copyrighted work is 
Inter included in the action by amendment, answer, or other 
pleading, the clerk shall also send a notification concerning 
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‘TEXT ADOPFED BY SEBATE 


Chapter €—MANUFACTURING REQUIREMENT AND 
IMPORTATION 


§00L Manufacture, importation, and public distribution of cer- 
tain copies 

(a) Except as provided by subsection (b), the importation into or 
public distribution in the United States of copies of a work consisting 
prepondersntly of nondramatic literary materia) that is in the English 
language and is protected under this title is prohibited unless the 
portions consisting of such materia] have been manufactured in the 
United States or Canada. 

(b) The provisions of subaaction (a) do not apply: 

(1) where, on the date when importation is sought or public 
distribution in the United States is made, the author of any sub- 
stantial pert of such material is neither a national nor s domicil- 
iary of tha United States or, if he is a national of the United 
States, has been domiciled outside of the United States for s 
continvous period of at least one year immediately preceding that 
date; in the case of a work made for hire, the exemption provided 
by this clause does not apply unless a substantial part of the work 
was prepared for an employer or other person who is not  na- 
tional or domiciliary of the United States or s damestic corpors- 
tion or enterprise; 


TExr oF KLISTOD LAW 


$ t6. Mecuawrcan Worn To Be Doxe rw Ustrep Sritts.—Of the 
printed book or periodical specified in section 5, subsections (a) and 
(b), of this title, except the original text of a book or periodical of for- 
eign origin in a language or languages other than English, the text of 
alt copies accorded protection wnder this title, except as below provided, 
shail be printed from type set within the limits of the United States, 
either by hand or by the aid of any kind of typesetting machine, or 
from plates made within the limits of the United Stetes from type set 
therein, or, if the text be produced by lithographic process, or phote- 
engraving process, then by s process wholly performed within the 
limits of the United States, and the printing of the text and binding of 
the said book shall be performed within the limits of the United States; 
which requirements shall extend also to the illustrations within « book 
consisting of printed text and illustrations produced by lithographic 
process, or photoengraving process, and also to separate lithographs 
or photoengravings, except where in cither case the subjects repre- 
sented are located in « foreign country and illustrate a scientific work 
or reproduce a work of art: Provided. however, That said require- 
inents shall not apply to works in raised characters for the use of the 
blind, or to books or periodicals of foreign origin in « Janguage or 
languages other than English, or to works printed or produced in the 
United States by any other process than those above specified in this 
section, or to copies of books or periodicals, first published sbroed in 
the English language, imported into the United States within five 
years after first publication m « foreign state or nation up to the 
number of fifteen hundred copies of cach such book or periodical if 
said copies shall contain notice of copyright in accordance with nee- 
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(b) In any action filed parsnant to section 111 (c) (3), 
the court may decree that, for 8 period not to exceed thirty 
days, the cable system shall be deprived of the benefit of 
compulsory license fer one or more distant signals carried 
by such cable system. 

Caster 6—MANUFACTURING REQUIREMENT 
AND IMPORTATION 
oo 
oie Invtagng yettinofeopiner ements 
00t onpentation, Prohibitions: Eexornersant ond depenten, of eombeced 
$601. Mansfactare, importation, and public distribution 

‘of cortain caples 

(a) Prior to Jannary 1, 1981, and except as provided 
by subsection (b), the importation into or public distribu- 
tion in the United States of copies of s work consisting 
prepoaderaatly of nondramatic literary material that is in 
the English language and is protected under this title is pro- 
hibited unless the portions consisting of such material have 
been manufactured in the United States or Canada. 

{b) The provisions of suleection («) do not apply— 

(1) where, on the, date when importation is sought 
or public distribution in the United States is made, the 
author of any substantial part of such material is neither 
a national nor « domiciliary of the United States or, if 
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(9) where the United Staten Customs Service ia presented with 
an import statement ‘amas under the wml of the Copyright Office, 
im which com 0 total of no more than two thousand copies of any 
ena vach work shail be allowed entry; the import statement shall 
be issued upon requent to the copyright owner or to ® Perea 
designated by him st the time of registration for the work ander 
section 408 or at any time theres fter; 


(3) where importation is sought mdar tha suthority or for the 
wm, other than in schools, of the Governmant of the United States 
or of axry State or politics! subdivision of a State; 

(4) where importation, for use and not for sale, is sought: 


tiona 10, 19, and 20 of this title and if ad interim copyright in ssid 
work shal} have been obtained pursuant to section 22 of thia title prior 
to the importation into the United States of any copy except thas 
permitted by the provisions of section 107 of this title: Provided 
farther, That the provisions of this section shall not affect the right of 
i i ‘under the provisions of section 107 of this title. 

17. Avrmavrr To Accome.wr Corres.—In the case of the book the 
copies 20 deposited shall be accompanied by an affidavit under the 
oficial seal of any officer authorized to administer otha within the 
United States, duly made by the person claiming copyright or by his 
daly aathorised agent or representative residing in the United States, 
or by the printer who bas printed the book, setting forth that the copies 
deposited have been printed trom type set within the limite of the 
United States or from plates made within the limita of the United 
States from type aet therein ; or, if the text be produced by lithographic 
process, or photorngraving process, that such process was wholly per- 
formed within the limits of the United States and that the printing 
of the text and binding of the said book have also been performed 
within the limits of the United States. Such affidavit shall stete alan 
the place where and the establishment or establishments in which such 
type was set or plates inade or lithographic process, or photoengraving 
process or printing and binding were performed and the date of the 
completion of the printing of the book or the date of publication. 

§ 18. Maxixo Facae Arrivavrr.—Any person who, for the purpose of 
obtaining registration of a claim to copyright, shall knowingly make 
a false affidavit as to his having complied with the above conditions 
shall be deemed guilty of « misdemeanor, and upon conviction thereof 
shall be punished by a fine of not more than $1,000, and all of his rights 
and privileges under said copyright shall thereafter be forfeited. 

$22 Ap Ixvemm Paorecriox or Boox or Praronica: Postman 
Aanoxa.—In the case of a book or periodical first published abroad 
in the English language, the deposit in the Copyright Office, not later 
than six months after its publication abroad, of one complete copy of 
the foreign edition, with 2 request for the reservation of the copyright 
and a statement of the name and nationality of the author and of the 
copyright proprietor and of the date of publication of the said book 
or periodical, shall secure to the author or proprietor an ad interim 
copyright therein, which shall have all the force and effect given to 
copyright by this title, and shall endure nntil the expiration of five 
years after the date of first publication abroad. 

§ 23. Same; Exrexston 10 Fut. Txax.—Whenever within the 
period of such ad interim protection an authorized edition of such 
books or periodicsis shall be published within the United States, in 
accordance with the manufecturing provisions specified in section 16 
of this tithe, and whenever the provisions of this title as to deposit of 
copies, registration, filing of affidavits, and the printing of the copy- 
Tight notice shall have been daly complied with, the copyright shall be 
extended to endure in such book or periodical for the term provided 
in this title, 
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such euthor is « national of the United Scates, he or she 
has been domiciled outuide the United States for a con- 
tinmoas period of at least one year immediately preced- 
ing that date; in the case of a work made for hire, the 
exemption provided by this clause does not apply unless 
& obstantial part of the work was prepared for an ew- 
ployer or other person who is not « national or dowicili- 
ary of the United States or a domestic corporation or 
enterpeiae ; 

(2) where the United States Customs Hervice ix 
presented with an import statement sumed under the seal 
ofthe Copyright Office, in which case a total of no more 
than two thoussad copies of any one snoh work shall be 
allowed entry; the import statement shall be isened upon 
Fequest to the copyright owner or to a person devignated 
by him et the time of registration for the work under 
section 406 or at any time thereafter; 

(3) where importation is sought under the authority 
or for the use, other than in schools. of the Guvernment 
of the United States or of any State or political mb- 
division ef a State; 

(4) where importation, for use and not for sale, is 
sougb* 
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(A) by any person with respect to no more than one copy 
of any one work at any one time; 

(B) by any person arriving from abroad, with respect to 
copies forming part of his persmal baggage; or 

(C) by an organization operated for scholarly, educe- 
tional, or religious purpass and not for private gain, with 
respect to copies intended to form a part of its library; 


{5) where the copies are reproduced in reised characters for 
the uma of the blind ; or 


(8) where, in addition to copies imported under clauses (3) 
and (4) of this subsection, no more than two thousand copies of 
any one such work, which have not been manufactured in the 
United States or Canada, are publicly distributed in the United 
States. 
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§ 107. Iuroeraron, Domino Exisrexce or Correos, or Prearican 
Cortzs, ca or Corres Nor Prooucen rx Accornaxce Witt Secriox 16 
ow Tae Trrie.—During the existence of the American copyright in 
any book the importation into the United States of any piratical copies 
thereof or of any copies thereof {although authorized by the author 
or proprietor) which have not been produced in xecordance with the 
manufacturing provisions specified in erction 16 of this title, or any 
plates of the same not made from type set within the limits of the 
United States, or any copies thereof produced by lithographic or photo- 
engraving process not performed within the limits of the United 
States. in accordance with the provisions of section 16 of this title, 
is prohibited: Provided. however, That, except as regards piratical 
copies, such prohibition shall not apply : 

{e) To works in raised characters for the nee of the blind. 

(b) To a foreign newspaper or magazine. although containing 
matter copyrighted in the United States printed or reprinted by 
authority of the copyright proprietor. unless such newspaper or 
magazine contains also copyright matter printed of reprinted with- 
aut such authorization. 

(¢) To the authorized cdition of 2 bank in a foreign language or 
languages of which only a translation into English has been copy- 
righted in this country. - 

{d) To any book published abroed with the authorization of the 
author or copyright proprictor when imported under the circum: 
stances stated in one of the four subdivisions following. that is to say: 

First. When imported, not more than one copy at one time. for 
individual use and not for sele; but such privilege of importation shall 
not extend to « foreign reprint of a book by an American author copy- 
righted in the Tnited States. 

Second. When imported by the authority or for the use of the 
United States, 

Third. When imported, for use and not for eale, not more than 
one copy of any euch book in any one invoice, in good faith by or 
for any society or institution incorporated for elucational, literary, 
Philosophical, scientific or religions purposes, or for the encourage- 
ment of the fine arte, or for any college, academy, school, or seminary 
of learning, or for any State, school, college, university, or free public 
library in the United States. 

Fourth. When such books form parts of libraries or collections 
purchased en bloc for the we of societies, institutions, or libraries 
designated in the foregoing paragraph, or form parts of the libraries 
or personal baggage belonging to persone or families arriving from 
forvign countrics and are not intended for sale: Prorided, That copice 
imported as above may not lawfully be used in any way to violate the 
tights of the proprietor of the American copyright or annul or limit 
the copyright protection secured by this title, and such unlawful uae 
shall bo deemed an infringement of copyright. 
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(A) by any person with respect to no more 
than one copy of any work at any one time; 
(B) by any person artiving from catside the 
United States, with respect to copies forming pert 
of such person’s personal baggage; or 
(C) by an organization operated for scholarly, 
educational, or religious purposes and not for private 
gain, with respect to copies intended to form a part 
of its library ; 
(5) where the copies are reproduced in raised char- 
acters for the nse of the blind ; or 
(6) ‘where, in addition to copies imported under 
clauses (3) and (4) of this subsection, no more than 
two thousand copies of any one such work, which have 
not been manufactured in the United States or Canada, 
are publicly distributed in the United States; or 
(7) where, on the date when importation is sought 
or public distribution in the United States is made— 
(A) the anthor of any substantial part of sach 
material ix an individual and receives compensation 
{oz Yhe transfer or license of the right to distribute 
the work in the United States; and 
(B) the first publication of the work has pre- 
viously taken place outaide the United States under 
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{3) that the infringement was commenced hefore the effective 
date of registration for an authorized edition of the work, the 
copies of which have been manufactured in the United States or 
Canada in accordance with the provisions of subsection (c). 


(e) In any action for infringement of the exclusive rights to repro- 
duce and distribute copies of a work containing materia] required by 
this section to be manufactured in the United States or Canada, the 
copyright owner shall set forth in the complaint the namea of the per- 
sons of organizations who performed the processes specified by subsec- 
tion (c) with respect to that material, and the places where thoss 
Processes were performed. 


§ 602. Infringing importation of copies or phonorecords : 

(a) Importation into the Tnited States, without the authority of 
the owner of copyright under this title, of copies or phonorecords of 
a work that have been acquired abroed is an infringement of the 
exclusive right to distribute copies or phonorecords under section 106, 
actionsble under section 501. Thia subsection does not apply to: ; 

(1) importation of copies or phonorecords under the authority 
or for the use of the Government of the United States or of any 
State or political subdivision of s State but not including copies 
or phonorecords for use in schools, or copies of any audiovisual 
work imported for purposes other than archival use; 
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$106. Tncraration or Axrrcux Reamsa Faraz Nonecs on Prurivat 
Corms or Corrmonte> Wasx.—The importation into the United 
States of any article bearing a falee notice of copyright when the ~ is 
no existing copyright thereon in the United States, or of any piratic 
copies of any work copyrighted in the United States, is prohibited. 

$107. Inroxrarsox, Doxexo Exusrexce or Corrasant, or PraticaL 
Soeres, on oF Cortzs Ror Paosoces om Accusounce Wrri Secrion 16 
ov Tam Trruz—Daring the existence of the American copyright in 
any book the importation into the United States of any piratica! copies 
thereof or of any copies thereof (although authorised by the author 
or proprietor) which have not been produced in accordance with the 
manufacturing provisions specified in section 16 of this title, or any 
plates of the aame not made from type set within the limits of the 
United States, or any copies thereof produced by lithographic or photo- 
engraving process not performed within the limits of the Tinited 
States, in accordance with the provisions of section 16 of this title 
ia prohibited: Provided, however, That, except as regards pirern 
vopies, such prohibition shall not apply: © ° * 
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provisions of subsection (c) ; and 

(3) that the infringement was commenced before 
the effective date of registration for an authorized edition 
of the work, the copies of which have been manufac- 
tured in the United States or Canada in accordance with 

the provisions of subsection (c) . 

(e) In any action for infringement of the exclusive 
rights to reproduce and distribute coyies of a work contain- 
ing material required hy thix section to he manufactared 
in the United States or Canada, the copyright owuer shall 
set forth in the complaint the names of the percons or orga- 
nizations who perfonned the processes specified hy sabsee- 
tion (c) with respect to that material, and the places where 
those processes were performed. 
$602. Infringing importation of copies or phonerecords 

{a) Importation into the United States, without the 
authority of the owner of copyright under this title, of copier 
or phonorecords of a work that have been acquired ontside 
the United States is an infringement of the exclusive right 


to distribute copies or phonorecords under section 106. 
actionable under section 501. This subserti-- does not apply 


to~ 
(1) importation of copies or phonorecords under 
the authority or for the use of the Government of the 


Ste 


(2). importation, for the private use of the importer end not 
for distribution, by any permn with respect to no more then ans 
copy er phenorecord of any one work st any one tims, or by any 
pores arriving free abroad with respect to copies or phono- 
smeerds forming pert of his personel baggage; or 


(3) importation by or for an organization operated for schol- 
arly, educaticaml, or religious purpoms and not for private gain, 
with respect to no more than one copy of an eudiovisual work 
solely for ita archival purposes, and no more than five copies or 
phoncrecords of any other work for ite library lending or archival 
Pperpore. 


(0) Tn 8 case whore the making of the copies ot phonorweords would 
have constituted an infringement of copyright if this title had been 
applicable, thair importation ia prohibited. In s case where the copies 
or phonorscords were lawfully made, the United States Customs Serv- 
jen has no authority to prevent thair importation unless the provisions 
of section 001 are applicable. In either cane, the Secretary of the Tress- 


United States or of any State or political enbdivision 
of » Bisse, bat not including copies or phonorecords for 
wee in schools, or copies of any, audiovisual work im- 
ported for parposes other than archival use; 

(2) importation, for the private ase of the importer. 
and not for distribution, by sny person with respect to 
no more than one copy ur phonorecord of any one work 
at any one time, or by any person arriving from ontaida 
the United States with rexpect to copies or phoncrecords 
forming part of such person's personal baggage; or 

(3) importation by or for an organization operated , 
for scholarly, educational, or religious purposes and 
not for private gain, with respect to no more than one, 
copy of an audiovisual work solely for its archivel pur- 
poses, and no more than five copies or phonorecords of 
any other work for its library lending or archival par- 
Popes, unlew the importation of aach copies or, phono- 
Eecoria, is part of, an activity consisting of systematic 


Teprodpetion or distribation, engaged in by such orge- 
nisation in violation of the provisions of sertion 


108 (x) (2). 

‘(b) In a case where the making of the copies or phouu- 
records would bave sonstitnted en tefringement of copyright 
if this tithe had been applicable, their importation in pro- 


oo 
1S] 
ma 


TEED A2OrEEp SY sumats. 
‘try is authorized to prescribe, by regulation, s procedure under which 
any person claiming an interest in the copyright in « particular work 
may, upon paymant of specified fee, be entitled to notification by 
the Costoms Service of the importation of articles that appear to be 
copies or phonorecords of the work. 


$008. Importation prohibitions: Enforcement and disposition of 
excluded articles 
(a) The Secrstary of the Treasury and the United States Postal 
Service shall separately or jointly make regulations for the enforve- 
ment of the provisions of this title prohibiting importation. 
(b) These regulations may require, as a condition for the exclusion 
of articles under section 602: 
(1) that the person saking excinsion obtain s court order 
enjoining importation of the articles; or 
(9) that he furnish proof, of a specified nature and in eccord- 
ance with premcribed procedures, that the copyright in which he 
claims an interest is valid and that the importation would vialate 
the prohibition im section 608; he may also be required to post « 
murety bond for any injury that may result if the detention or 
axclusiqn of the articles proves to be unjustified. 


EX? OF EXISTIN: LAW 


$100. Inrowrarion ov Prommrren Auriciza; ReeciaTions; Proor 
ov Dercsrr or Corns sy Cosrmawrs—The Secretary of the 
Treasury and the Postmaster General are hereby empowered and re- 
quired to make and enforce individually or jointly sch rules and 
regulstions a2 shall prevent the importation into the Uniced States 
of articles prohibited importation by this title, and may require, se 
conditions precedent to excluaion of any work in which copyright is 
claimed, the cupyright proprietor or any peremm claiming actual or 
weoantil iavere Greases af ertcal Gricommeoplaied iacportations of 
copies of euch work to file with the Post Office Department or tha 
‘Treasury Department a certificate of the Register of Copyrights that 

ee provisions of stint Li of this {ithe hae bon folly complied = 
Seu aiis cain hock omstuaes te pastmasters or to custome 
ee Ee ak aay ee 
accompanied by soch exhihite as may be deemed mecnmary for the 
practical and efficient sdminiatration and enfurcement of the provi- 
sions of sections 106 and 107 of this title. 


~1h2. 
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hibited. In a cave where the copies or phonorecorus were 
lawfully made, the Uoited States Customs Service has ne 
authority to, prevent their importation auless the sprovisions 
of section 601 are applicable. In cither case, the Secretary 
of the Treasury ix authorized to prescribe, hy regulation, a 
procedure under which any person claiming an interest ju the 
copyright in a particular werk may, apon payment of a 
specified fer, he ontitled to notification by the Customs Serv- 
ice of the importation of articles that appear, to be cnapiex 
or phonorecords of the work 
$663. Importation prohibitions: Bafercement and dicpesi- 
tien of excluded articles 
{a) The Secretary of the Treaxury and the United 
States Postal Service xhall separately or jointly wake regu- 
lationa for the enforcement of the provisions of thia tithe pro- 
hibiting importation. 
{b) These regulations may require, ax,a coudition for 
the exclusion of articles under xection 602— 
(1), that the person seeking excision, obtain a 


court order enjoining importation of the. articles; or 
(2) that the person seeking exclusion furnish proof, 


of a specified nature and in sccordance with prescribed 
procedures, that the copyright in which such person 
claims an interest ix valid and that the importation 


LOE 
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(ce) Articles imported in violation of the importation prohibitions 
of this title are subject to seizure and forfeiture in the same manner 
as property imported in violation of the customs revenue laws. For- 
feited articles shal! be destroyed as directed by the Secretary of the 
Treasury or the court, as the case may be; however, the articles may be 
returned to the country of export whenever it is shown to the satisfac- 
tion of the Secretary of the Treasury that the importer had no reason- 
able grounds for believing that his acts constituted a violation of law. 


Chapter 7—COPYRIGHT OFFICE 


See. 

701. The Copyright Office : General responsibilities and organization. 

702. Copyright Office regulations. 

70S. Effective date of actions In Copyright Office. 

704. Retention end disposition of articies deposited in Copyright Office. 

70 Copyright Office records: Preparation, walntenance, public inspection, and 
searching. 

708. Copies of Copyright Office records. 

TOT. Copyright Ofice forma and publications. 

708. Copyright Office fers. 

100, Nelay in delivery caured by dinraption of postal or other services. 

710. Reproductions for use of the blind and physicelly handicapped: Voluntary 
tteenetag forme and procedures. 


TEXT OF EXISTING LAW 


$108. Forreircer axp Destruction of Articire Proutsrrep Ie 
porTATION.—Any and all articles prohibited importation by this title 
which are brought into the United States from any foreign country 
(except in the mails) shall be seized and forfeited by like proceedings 
as those provided by law for the seizure and condemnation of property 
imported into the United States in violation of the customs revenue 
laws. Such articles when forfeited shall be destroyed in such manner 
as the Sceretary of the Treasury or the court, ns the cage may be. shall 
direct: Provided, however, That all copies of authorized editions of 


copyright books imported in the mails or otherwise in violation of the 
provisions of this title mny be exported and returned to the country 
of export whenever it is shown to the satisfaction of the Secretary 
of the Treasury, in « written application. that such importation does 
not involve willful negligence or frand. 


Chapter 3—Copyright Office 


§20L Copsriaht office: preserration of records. 

$202. Reginter, ascixtant rexixter, aud anbordinates, 

$208. Same: depondt of monere received ; report 

$204. Sante : bond. 

§ 205. Same; snnnal report 

£206. Seal of copyright office. 

§ 207. Rules for registration of clatms. 

£208 Record Lonka In cops right nfiice. 

§ 200. Certificates of registration; effect. an evidence; receipt for coptes 
Aepoaited. 

$210. Catalogs of copyright entrien ; effect ax evidence. 

$2 Mame ; disteiiution nud sale; dingineal of proceeds, 

$212. Records and works deponlted in copsrieht office open to public taapectiaa 5 
taking coplens of entrien. 

1213. Diqeedtion of articten depomited In office. 

B14, Dent enetion of articles deponited in office remaining tndiareed of : vemoval 
of by author or proprietor; manuscripts of wupmblished works 

$218. Fees. 

$216 When the day for taking xction falls om Saturday, Sunday, or a holiday. 
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would violate the prohibition in section 02; the person 

seeking exclusion may also be required to post a surety 

bond for any injury that may result if the detention or 
exclusion of the articles proves to be unjustified. 

(c) Articles imported in violation of the importation 
prohibitions of this title are subject to seizure and forfeiture 
in the name manner an property imported in violation of 
the customs revenue laws. Forfeited articles shall be de- 
stroyed as directed by the Secretary of the Treasury or the 
court, as the cane may be; however, the articles may be 
returned to the country of export whenever it is ahown to 
the satisfaction of the Becretary of the Treasury that the im- 
porter had no reasonable grounds for believing that his or 
her acts constituted a violation of law. 


Chapter 7—COPYRIGHT OFFICE 


Bec. 

701. The Copyright Office : General responsibilities and orgunization. 

708. Copyright Office regulations. 

708. Effective date of actions in Copyright Office. 

704. Retention and disposition of articlea deposited in Copyright Office. 

706. Copyright Office records: Preperation, maintenance, public inspec- 
tion, and searching. 

706. Copies of Copyright Office records. 

107. Copyright Office forme and publications. 

708, Copyright Office fees. 

700. Delay in delivery cause by diarnption of postel or other services. 

710. Reproductions for use of the blind and physically bendiespped: 
Voluntary licensing forme and: procedures. 
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§70L. The Copyright Office: General responsibilities and organi 
zation 

(a) All administrative functions and duties under this title, ex- 
copt an otherwise specified, are the responsibility of the Register of 
Copyrighta as director of the Copyright Office of the Library of Con- 
grou. The Register of Copyrights, together with the subordinate 
offeers and employees of the Copyright Office, shall be appointed by 
the Librarian of Congress, and shall act under hia general direction 
ani - 


(b) The Register of Copyrights shall sdopt a sal to be used on 
and after January 1, 1977, to euthenticate all certified documents 
iarued by the Copyright Office. 

{c) The Registar of Copyrights shall make an annusl report to 
the Librarian of Congres of the work and sccomplishments of the 
Copyright Office during the previous fiscal year. The annusl report 
of the Bagister of Copyrights shall be published separately and 6 
a part of the annual report of the Librarian of Congress. 


ExT oF ECISTIND LAV 


§ 201. Corraiont Orrice; Parsravitiox or Recoapa.—All records 
and other things relating to copyrights required by law to be preserved 
shall be kept and preserved in the copyright office, Library of Con- 
grem, District of Columbia. and shall be under the control of the regis- 
ter of copyrights, who shall, under the direction and supervision of 
the Librarian of Congrem, perform all the duties relating to the regis- 
tration of copyrights. 

$202. Reotsrex, Asstsrswt Reoterex, Axo Svsoapis ates.—There 
shall be appointed by the Librarian of Congress a Register of Copy- 
rights, and one Assistant Register of Copyrights, who shall have au- 

thority during the absence of the Register of Copyrights to attach 
the copyright office seal to all papers issued from the said office and to 
sign such certificates and other papers as may be necessary. There shall 
also be appointed by the Librarian such subordinate assistants to the 
register as may from time to time be authorized by law. 

$203. Sane; Drrosrr or Morera Recrivep; Reroxts—The Regis- 
ter of Copyrights shall make daily deposits in some bank in the Dis- 
trict of Columbia, designated for this purpose by the Secretary of the 
Treasury as a national (lepository, of x1] moneys received to be applied 
as copyright fees, and shall make weekly deposits with the Secretary 
of the Treasury, in such manner as the latter shall direct, of all copy- 
right fees actually spplied under the provisions of this title, and an- 
nual deposits of sums received which it has not been pomible to apply 
as copyright fees or to return to the remitters, and shall also make 
monthly reports to the Secretary of the Treasury and to the Librarian 
of Congress of the applied copyright fees for each calendar month, 
together with a statement of all remittances received, trust funds on 
hand, moneys refunded, and unapplied balances. 

$204. Sane; Bown.—The Register of Copyrights shall give bond to 
the United States in the sum of $20,000, in form to be approved by the 
General Counsel for the Department of the Treasury and with sure- 
ties satisfactory to the Secretary of the Treasury, for the faithful dis- 
charge of his duties. 

$205. Sane; Awrar Rerorr.—The Register of Copyrights shall 
make en annusl report to the Librarian of Congress, to be printed in 
the annual report on the Library of Congress, of all copyright business 
for the previous fiscal year. including the number and kind of works 
which have been deposited in the copyright office during the fiscal year, 
under the provisions of this title. 

$-208. Seat or Corrmcnt Orrice—The seal used in the copyright 
office on July 1, 1909, shall be the seal of the copyright office, and by it 
all papers issued from the copyright office requiring authentication 
shall be authenticated. 
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§ 701. The Copyright Ofice: General responsibilities and 
organization 

(a) All administrative functions and duties under thix 
title, except as otherwive xpecified, are the respousibility 
of the Register of Copyrights as dircctor of the Copyright 
Office of the Library of Congres. The Regixter of Cupy- 
rights, together with the mbordinate officers and enployeex 
of the Copyright Office, shall be appointed hy the Librarian 
of Congress, and shall act under the Librariau’x general 
direction and supervision. 

(b) The Regixter of Copyrights shall adopt a neal to be 
used on and after January 1, 1978, to authenticate all certi- 
fied documents issued by the Copyright Office. 

(c) The Register of Copyrights shall make an aunual re- 
port to the Librarian of Congress of the work and accom- 
plishments of the Copyright Office during the previous fiscal 
year. The annual report of the Register ot Copyrights xball he 
published separately and as a pert of the annnal report of 
the Librarian of Congress. 

(d) Except as provided by section 706(h)- and the 
regulations inaned thereunder, ail actions taken hy the 
Register of Copyrights under this title are abject to the pro- 
visions of the Administrative Procedure Act of June 11, 
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OTR Copyright Ofice regalations 

‘The Register of Copyrights is authorinad to establish regulations 
net inoonsiatent with lew for the sdminiatration of the functinns and 
ution made his responsibility under this tithe. All regulations eatab-, 
Tished by the Register under this title are subject to the apprwal of 
tha Librarian of Congrem. 


§ 70%. Elfective date of actions in Copyright O@ice 

In any cam in which time limits are prescribed under this tith 
for the performance of an sction in the Copyright Office, aad in 
which the last day of the prescribed period falls on « Saturday, Sun- 
day, holiday or other non-business day within the District of Colum- 
bia or the Federal Government, the action may be taken on the naxt 
succeeding busines day, and is effective es of the date when the 
period expired. 


§ 704, Retention and disposition of articles depenitad in Copyright 
Oliee 
(a) Upon their deposit in the Copyright Office under sanctions 407 
these deposited in connection with claims that have been refweed 
registration, are the property of the United States Government, 


TEXT oF EXISTOG Lay 


fan. aun ee 
Cn ee roan 

be authorised to make ra‘ss and regulations for the tegistration of 
claims to copyright as provided by this title, 


$316. Wrrex mre Day vor Tanne Acroon Fatza ow Sarcanar, 
Sunrear. on . Horansy.— When the last. day for making any deposit or 
application, or for paying any fee, or for delivering any other material 
to the Copyright Office falls on Saturday, Sunday, or a holiday within 
the District of Columbia, mich action may be taken on the next sucnaed- 
ing business day. 


Aureus 

depanited in the copsrigit olice uniler the proviniona of the coyyright 
laws of the United States, the Librarian of Congress shall determine 
what books and other articles shall be transferred te the permanent 
collections of the Library of Congress, including the law library, and 
what other bovks or articles shall be placed in the reserve collections of 
the Library of Congress for sale or exchange, or be transferred te ether 
governmental libraries in the District of Columbia for um therein. 


<U5- 
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1946, as amended (c. 324, 60 Stat. 287, title 5, United 
Stater Code, chapter 5, subchapter IT and chapter 7). 
$702. Copyright Office regulations 

The Register of Copyrights ix authorized to establish 
regulations not inconsistent with law for the administration 
of the functions and dutic: made the responsibility of the 
Register under this title. All regulations established by the 
Register under this title are subject to the approval of the 
Librarian of Congress, 
§ 703. Effective date of actions in Copyright Office 

In any case in which time limits are prescribed under 
this title for the performance of an action in the Copyright 
Office, and in which the last day of the prescribed period falls 
on a Seturday, Sunday, holiday, or other nonbusiness day 
within the District of Columbia or the Fedcral Government, 
the action may be taken on the next succeeding business day, 
aud is effective as uf the date when the period expired. 
$704. Retention and disposition of articles depesited in 

Copyright Office 

(a) Upon their deposit in the Copyright Office under 
sections £07 and 408, all copies, phunorecurds, and identify- 
ing material, including those depusited in connection with 
claims that have heen refused regixtration, are the property 
of the United States Government. 


O&E 


(b) Im the case of published works, all copies, phonorecorda, and 
identifying materiel deposited ere available to the Library of Con- 
gram for its collections, or for exchange or transfer to any other 
libeury. In the came of unpublished works, the Library is entitled to 


select any deposita for its collections. 


(©) Depesite ss aslacted by the Library under subsection (b), or 
identifying portions or reproductions of them, shal] be retained under 
the onntrol of the Copyright Office, including retention in Govern- 
mant storage facilities, for the longest period considered practicable 
and desirable by the Register of Copyrights and the Librarian of 
Congress, After that period it is within the joint discretion of the 
Register and the Librarian to order their destruction or other disposi- 
tien; but, in the case of unpublished works, no deposit shall be de- 
stroyed or otherwise disposed of during its term of copyright. 


$214. Deerecetton of Amreies Derosrrep rx Orrrcs Remar 
Usxorerossn ov; Rexows or sy Arrion ov Paorsretos; Mascscnrres 
or Uxrcmusnzo Woess—QOf any articles undisposed of as above pro- 
vided, together with all titles and co relating thereto, the 
Librarian of Congress and the Register of Copyrights jointly shall, at 
suitable intervals, determine what of these received during any period 
of years it is desirable or useful to preserve in the permanent files of the 
copyright office, and, after due notice as hereinafter provided. may 
within their discretion cause the remaining articles and other things to 
be destroyed: Provided, That there shall be printed in the Catalog of 
Copyright Entries from Febrnary to November, inclusive, a statement 


(b) In the care of published works, all copies, phone- 
reourds, and identifying walerial depmited are available to 
the Library of Congres: for ith collections, or for exchange 


ox twenaler to any other library. In the case of nupublixhed 


works, the Library is entitled, ander regulations that the 
Beginter of Copyrights shal prescribe, tu schet any depuedts 
for ite collectiows ur for trander to the National Archives of 
the United tates or to a Federal records center, ax defined 
im nection 2901 of title 44. 

{e) The Register of Copyright:  sathoriad, for specific 
or general categories of works, to make a facvisnile reproduc 
tion of all or any part of the munterial deposited ander vection 
408, end to make web reproduction a part of the Copyright 
Office records of the registration, before transferring such 
material tp the Library of Congress as provided by wbsec- 
tion (b), or-befure destroying or otherwixe dixporing of such 
material as provided by subvectivn (d) . 

(d) Deposits not selected by the Library under sub- 
section (b), or identifying portions or reproductious of them, 
ahall be retained under the cuutrol of the Copyright Of ce, 
inclading retention iu Government storage facilities, for the 
longest period considered practicable aud desirable by the 
Register of Copyrights and the Librarian uf Uougrew. After 


TE 
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(a) The depositor of copies, phonorecorde, or identifying material 
under section 408, or tha copyright owner of record, may request 
retantion, under the control of tha Copyright Offes, of one or more 
of such articles for the full term of copyright in the work. The Regis- 
ter of Copyright shall prescribe, by regulation, the conditions under 
which euch requests are to be made and granted, and shall fix the 
fee to be charged under section 708(a) (11) if the request is granted. 


705. Copyright Office records: Preparation, maintenance, public 
imapection, and saarching 

(a) The Register of Copyrights shall prov de and keep in the Copy- 
Fight Office recorda of all deposite, registrations, recordations, and 
other actions taken under this title, and shall prepare indexes of all 
each records. 

(b) Sech records and indexes, as well ne the eriscles depenited in 
connection with completed copyright registrations and retained under 
the control of the Copyright Office, shall be open to public inspection, 


ef the yeare of receipt of ench articles and s notice to permit any 
author; copyright proprietor, or ether lawful claimant to claim and 
remove befors the expiration of the month of Ieermber of that year 
anything foond which relates to any of his productions deposited or 
registered for copyright within the period of years stated, not reserved 
or dispoard of as provided for in this title. No manuscript of an unpub- 
lished work shall be destroyed during its term of copyright without 
specific native to the copyright proprietor of record, permitting him to 
claim and remove it. 


$208. Recomm Booss m Corramnr Orrexz—The Register of 
Copyrights shall provide and keep such recard books in the copyright 
efice 0 are required to carry out the provisions of this title, and when- 
ever deposit hes bean made in the copyright alice of a copy of any 
work under the provisions of this title be shal! make entry thervof. 


books of the copyright office, together with the indazes to such record 
‘books, and all works deposited and retained in the copyright alice, 
shall be open to public inepection; and copies may be taken of the 
copyright entries actually made in euch record books, subject to such 
snfogearda and regulations as ahall be prescribed by the Register of 
Copyrights and approved by the Idbrerian of Congres. 


oUt- 
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that period it is within the juint discretion of the Register 
and the Librarian to order their destruction or other disposi- 
tion; but, in the case of unpublished works, no deposit shall 


be knowingly and intentionally destroyed or otherwise din- 
posed of during ity term of copyright wuless a facaimile re- 


production of the entire deposit has been made a part of the 
Copyright Office records as provided by subsection (c). 

(e) The depositor of copies, phonorecords, or identify- 
ing material under section 408, or the copyright owner of 
record, may request retention, under the control of the 
Copyright Office, of oue or more of such articles for the 
fall term of copyright in the work. The Register of Copy- 
rights shall prescribe, by regulation, the conditions under 
which ‘such requests are to be made and granted, and shall 
fix the fee to be charged under section 708 (a) (11) if the 
request is granted. 
$705. Copyright Office records: Preparation, maintenance, 

public inspection, and searching 

(a) The Register of Copyrights shall provide and keep 
in the Copyright Office records of all deposits, registrations, 
recordations, aud other actious taken under this title, and 
shall prepare indexes of all such records, 

(b) Such recurds and indexes, av well av the articles 
deposited in connection with completed copyright registre- 
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(e) Upon request and paymant of the fee specitied by section 708, 
the Copyright Office shail make s search of its public records, indexes, 
and deposits, and shall farnish a report of the information they dis- 
close with reapect to any particular deposita, registrations, or recorded 
documents. 


$706. Copies of Copyright Office records 

(a) Copies may be made of any public records or indexes of the 
Copyright Office; additional certificates of copyright registration and 
copies of any public records or indexes may be furnished upon request 
and payment of the fees specified by section 708. 

(b) Copies or reproductions of deposited articles retained under 
the control of the Copyright Office shall be authorized or furnished 
only under the conditions specified by the Copyright Office regulations. 


4707. Copyright OBice forms and publications 

(a) Cataton or Corrmoar Enrares—The Register of Copyrights 
shall compile and publish at periodic intervals catalogs of all copy- 
right registrations. These catalogs shall be divided into parts in 


accordance with the various clases of works, and the Register has 
diaeretion to determina, on the basis of practicability and usefulness, 


the form and frequancy of publication of each particular part. 


$210, Cataroc or Copratcut Exrares: Evrect 1s Evisence.—The 
Register of Copyrights shall fully index all copyright registrations 
and assignments and shall print at periodic intervals a catalog of the 
titles of articles deposited and registered for copyright, together with 
suitable indexes, and at stated intervals shall print complete and in- 
dexed catalog for each class of copyright entries, and may thereapon, 
if expedient, destroy the original manuscript catalog cards containing 
the titles included in such printed volumes and representing the en- 
tries made during such intervals. The current catalog of copyright 
entries and the index volumes herein provided for shall be admitted 
in any court as prima facie evidence of the facts stated therein as 
Tegards any copyright registration. 


tioux and retained under the control of the Copyright Office, 
shall be open to public inxpection. 
(ce) Upon request and payment of the fev <pecitied by 


section 708, the Copyright (fice shall make « acarch of its 
peblic records, indexes, and doporits, and shall furnish a 


report of the infornmtion they disclose with respect to any 
particular deposits, registrations, or recorded documents. 
§ 706. Coples of Copyright Ofiice records 

(a) Copies may be made of any public records of in- 
dexes of the Copyright Uffice ; additional certificates of copy- 
Tight registration and copies of any public records or in- 
dexen may he furnixhed upon request and paywent of the 
fees specified hy section 708. 

(®)\ Copies or reproductious uf deporited articles. re- 
tained under the control of the Copyright Office shall he 
eathorised or furnivied only auder the conditions xpecified 
dy the Copyright Office regulations. 
$707. Copyright Oflice forme end pablications 

(a) Cataroa or Cortmut Extaima—The Regie 
ter of Copyrights shall compile and jmublish at periodic in- 
tervals catalogs of all copyright regixtrationx. These catalogs 
shall be divided into perts in accordance with the various 
Glasecs of works, and the Register has discretion to determine, 
om the basis of practicability and asefuluem, the form aud 
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(b) Ormn Pomscaniowe—The Register shall furnish, free of 
charge upon request, application forms for copyright registration and 
genaral informatios®] material in connection with the functiona of tha 
Copyright Office. He also has authority to publish compilations of 
information, bibliographies, and other material he considers to be 
of valusto the public. 


(ce) Dieranscrion oF Popucaniows.—All publications of the Copy- 
right Office shall be furnished to depository libraries as specified under 
section 1905 of title 44, United States Code, and, aside from those fur- 
nished free of charge, shall be offered for sale to the public at prices 
based on the east of reproduction and distribution. 


$708. Copyright Office fees 
(a) The following fece shall be paid to the Register of Copyrights: 
(1) for the registration of copyright claim or a supplementary 
registration under section 408, including the issuance of « certifi- 

eats of registration, $10; 
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gon. Same; Disratsctiox axp Sarx; Disrosat oF Proceena—The 
said printed current catalogs as they are issued shail be promptly 
distributed by the Superintendent of Documents to the collectors of 
customs of the United States and to the postmasters of el] exchange 
offices of receipt of foreign meila, in accordance with revised list of 
such collectors of customs and postmasters prepared by the Secretary 
of the Treasury and the Postmaster General, and they shall also be 
furnished in whole or in part to all parties desiring them at s price 
to be determined by the Register of Copyrights for each pert of the 
catalog not exceeding $75 for the complete vearly catalog of copy- 
right entries. The consolidated catalogs and indexes shall also be 
supplied to all persons ordering them at such prices as may be fixed 
hy the Register of Copyrights, and all subscriptions for the catalogs 
shall be received by the Superintendent of Documents, who shall 
forward the said publications; and the moneys thus received shall be 
paid into the Treasury of the United States and accounted for under 
such laws and Treasury regulations as shall be in force at the time. 


§ 215, Frra—The Register of Copyrights shalt receive. and the per- 
sons fo whom the services designated are rendered shall pay, the fol- 
lowing fecs: 

For the registration of a claim to copyright in any work, including a 
print or label used for articles of merchandise. 80; for the regintration 
of a claim to renewal of copyright, #4: which feos alall include a cor- 
tiflente for cach registration: Provided, That only one registration foe 
shall bn required in the case of several volumes of the sane hank pub- 
linhed and deposited at the same time: led provided further, That 
with reapect to workos of foreign origin, in Hen of payment of the copy- 
right fer of M8 together with one copy of the work and application. the 
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frequency of publication of each perticular past. 

(>) Ornex Pusuications.-The Register shall 
furnish, free of charge upon request, application forms fur 
copyright registration and general inforinational material in 
connection with the functions of ap’ t . The 
Register also has the authority to publish ovmpilations of in- 
fonuatiun, bibliographies, and other material he or she con- 
siders tu be of value to the public. 

(0) Disramvrioy or Puaxicariors.—All publice- 
tions of the Copyright Office shall be furnished to depository 
libraries as specified under section 19065 of title 44, and, 
aside from those furnished free of charge, shall be offered for 
tale to, the public at prices based on the cost of reproduction 
end distribution. 


$706. Copyright Office fees 
(a) Fhe: following ‘fees shall ‘be paid to the Register 
of Copyrights: 
(1) for the regixtration of « copyright claim or a 
supplementary registration under section 408, including 
the issnance of a certificate of registration, $10; 


EE 


{2) for the registration of a claim to renewal of « subsisting 
copyright in its first term under sation 304(a), including the 
imsuance of a certificate of registration, $6; 

(8) for the imuance of « receipt for a deposit under section 
407,88; 

(4) for the recordation, an provided by section 205, of a transfer 
of copyright ownership or other document of six pages or less, 
covering no more than cne title, $10; for each page over six and 
for each title over one, 50 cents additional ; 

(5) for the filing, under section 115(b), of a notice of intention 
to maka phonotecorda, $6 ; 

(6) for the recordation, under section 302(c), of a statement 
revealing thé identity of an author of an anonymous or peeu- 
deanymous work, or for the recordation, under section 302(d), of a 
statement relating to tha death of an author, $10 for a document of 
aix pages or less, covering no more than ons title; for each page 
over aix and for each title over one, $1 additional; 

(7) for the isuance, under section 601, of an import state 
ment, $3; 

(8) for the issuance, under section 706, of an additional certifi- 
cate of registration, $4; 
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foreign author or proprictor may at any time within six months from 
the date of first publication abroad deposit in the Copyright Offive an 
application for registration anit two copies of the work whieh shall be 
accompanied by a catalog card in form and content satisfactory to the 
Register of Copyrights, 

For every additional certificate of registration, 92. 

For certifying a copy of an application for registration of copyright, 
and for all other certifications, $4. 

For recording every assignment, agreement, power af attorney or 
other paper not exceeding six pages, $5: for cach additional page or 
lens, 50 cents; for each title over one in the paper recorded, 50 cents 
additional. 

For recording a notice of use, o¢ notice of intention to use, $3. for 
each notice of not more than five titles; and 50 cents for cach additianel 
title. 

For any requested search of Copyright Office records, works depas- 
ited, or other available material, or services rendered in connection 
therewith, #5, for cach hour of time consumed. 


TREY OP COMNTTIZE SUBSTITUTE AMERDMERT 

(2) sor the registration of a cla to renewal of 
a subsisting copyright in its first term under section 
304 (a), including the issuances of a curtificate of regin- 
tration, $8; 

(3) for the jeuance of a receipt for a deposit 
under section 407, €2; 

(4) for the recordation, as provided by section 205, 


of a trander of copyright ownership or other dovaneut 
of six pages or lexy, covering no more than oue tite, $10; 


for each page over six aud each title over one, HD cents 
additional ; 

(5) for the filing, under scetion 115 (b), of a notice 
of intention to make phonorecords, $6; 

(6) for the recordation, under section 302 (¢), of 
a statement revealing the identity of au author of an 
anonyimonr or peendonyinons work, or for the recurda- 
tion, under section 302(d), of » statement relating to 
the death of an author, $10 for a document of six pages 
or leas, covering no more than one title; for each page 
over six and for each title over one, $1 additional; 

(7) for tho issuance, under section 601, of an 
import statement, $3; 

(8) for the issuance, ander sectiun 705, of an addi- 
tional certificate of registration, 84; 


GEE 


(9) for the issuance of any other certification, $4; the Register 
of Copyrights has discretion, on the basis of their cost, to fix the 
fees for preparing copies of Copyright Office records, whether 
thay are to be certified or not; 

(10) for the making and reporting of a march as provided by 
section 705, and for any related services, $10 for each hour or frac- 
tion of an hour consumed ; 

(11) for any other special services requiring o substantial 
amount of time or expense, such fees as the Register of Copyrights 
may fix on the basis of the cost of providing the service. 


(b) The fees prescribed by or under this section are applicable to the 
United States Government and any of its agencies, employees, or 
officers, but the Register of Copyrights has discretion to waive the 
requirement of this subsection in occasional or isolated cases involving 
relatively email amounts. 
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(9) for the issuance of any other certification, $4; 
the Register of Copyrights has discretion, on the basis 
of their cost, to fix the fees for preparing copies of 
Copyright Office records, whether they are to be certi- 
fied or not; 

(10) for the making and reporting of a search as 
provided by section 705, and for any related services, 
$10 for each hour or fraction of an hour consumed; 


(11) for any other «pecial xervices requiring a sub- 
stantial amount of time or expense, sach fecs as the 


Register of Copyrights way fix on tho basis of the cust 

of providing tho service. 

(b) The feos prescribed by or under thiv section aro 
applicable to the United States Government.and any of its 
agencios, employees, or officers, but the Regixter of Copy- 
righta has diserction to waive the requirement of this sub- 
section in occasional or inolated cases involving relatively 
xmall amounts. 

(c) The Register of Copyright shall deposit all fees in 
the Treasury of the United States in such manner as the 
Secretary of the Treasury dirceta, The Regixter may, in 


accordance with regulations that he or xhe shall prescribe, 


9€E 
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$790, Delay in delivery caused by disruption of postal or other 
services 

Yn any cam in which the Bagistar of Copyrights determines, on the 
basis of such evidence as he may by regulation require, that « deposit, 
application, fee, or any other matarial to be delivered to the Copyright 
Odie by & particalar date, would have been reosived in the Copyright 
Cilice in due time except for a general disruption or mapension of 
postal or other transportation or communications servions, the actu: 
recaipt of such materiel in the Copyright Office within one month afte 
the date on which the Register detarmines that the disruption or su. 
pension of such servioes has terminated, shall be considered timely. 


Q710. Reproductions for wee of the blind and physically handi- 
capped: Volantary licenaing forme and procedures 
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refund auy sum paid by mistake or in excess of the fee 
required by this section; however, before waking a refund in 
any case involving a refasal to register a claine wider sev- 
tion $0 (b), the Register stall deduct all or any part of dhe 
presetibed registration fee to cover the reasonable adiiinistra- 
tive coats of processing the claau. 
$709. Delay in delivery caused by disruption of postal or 
other services 
Tu any ense in whieh the Register of Copyrights deter- 
mines, on the basia of such evidence as the Register way be 
regulation require, that a deposit. application. fee, or any 
other material io he detivered to the Copyright Office by a 
particular date, would have been received in the Copyright 
Offive in due time except for a general disruption of uspeu- 
sion of postal or other transportation or conmmnications 
services, the actual receipt of sucls material in the Copyright 
Office within one month after the date on which the Register 
detennines that the disruption or suspension of such services 
has terminated, shall be cousidered timely. 
0, Reproductions for use of the blind and physically 
handicapped: Voluntary licensing forms and pre- 
cedures 


LEE 
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The Register of Copyrights shall, after consultation with the Chief 
of the Division for the Blind and Physically Handicapped and other 
appropriate officials of the Library of Congress, establish by Tegule- 
tion standardized form and procedures by which, at the time applica- 
tions covering certain specified categories of nendramatic literary 
works are submitted for registration under section 408 of this title, the 
copyright owner may voluntarily grant to the Library of Congress a 
license to reproduce the copyrighted work by means of Braille or 
similar tactile symbols, or by fixation of a reading of the work in « 
phonorecord, or both, and to distribute the resulting copies or phono- 
record solely for the uss of the blind and physically handicapped and 
under limited conditions to be specified in the standardised forma 
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Copyright Royalty Tribanal: Eateblihment and purpose. 
Petitionn for the adjustment of royalty rates 

Memberebip of the Tribunal. 

Procedures of the Tribunal. 

Compenantion of members of the Tribanal ; Expenses of the Tribunal. 
Reports to the Congress 

|. Bifective date of royalty adjustment. 

Effective date of royalty distributics. 

review. 
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The Register of Copyrights shall, after consultation with 
the Chief of the Division fur the Blind and Physically Handi- 
capped and other appropriate officials of the Library of 
Congress, establixh by regulation standardized forms and 
procedures by which, at the time applications covering certain 
specified categorics of nundrauatic litorary worke are sub- 
mitted for regintration under vection 408 of this title, the 
copyright owner inay voluntarily graut to the Library of 
Congress a license to reproduco the copyrighted wurk by- 
means of Braillo or similar tactile symbols, or by fixation of 
a reading of tho work in a phouorecord, or both, and to 
dixtribute the resulting copies or phonorevords solely for the 
use of the blind and phyvically Laudicapped and under limite: 
conditions to be specified iu the standardized forms. 


Chapter 8—COPYRIGHT ROYALTY COMMISSION 


Bee, 

801. Copyright Royalty Conmission : Establishinent and purpoma, 
802. Membership of the Conmission. 

808. Procedures of the Coumission, 

604. Institution and conclusion of proceedings. 

805. Administrative support of the Commission. 

806. Deduction of costs of proceedings. 

607. Reports 

808. Effective date of final detonninationa 

809. Judicial review. 


SEE 


a . 
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§ 801. Copyright Royalty Tribenal: Establishment and purpese 

(a) There is hereby created in the Library of Congress a Copyright 
Royalty Tribunal. 

(b) Subject to thé provisions of this chapter, the purpose of the 
Tribanal shall be: (1) to make determinations concerning the edjust- 
ment of the copyright royalty rates as provided in sections 111, 115. 
116, and 118 so as to assure that such rates are reasonable and, in the 
event that the Tribunal shail determine that the statutory rate, or a 
rate previously established by the Tribunal, or the basis in respect to 
such rates, does not provide « reasonable royalty fee for the basic 
service of providing secondary transmissions of the primary broed- 
cast transmitter or is otherwise unreasonable, the ‘Tribunal may change 
the royalty rate or the basis on which the royalty fee shall be 
asesed or both so as to sssure & reasonable royaity fee; and (2) to 
determine in certain circumstances the distribution of the royalty fees 
deposited with the Register of Copyrights under sections 111, 116, 
and 118. 
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$801. Copyright Royalty Commisison: Establishment and 
purpose 
(a) There ix hereby created a Copyright Royalty 
Conunission. 
(bh) Subject to the provisions of this chapter, the pur- 
pones of the Commission shall he— 

(1) to make determinations concerning the adjust- 
ment of reasonable copyright royalty rates as provided in 
sections 115 and 116, and to make determinations ax to 
reasonable terms and rates of royalty payments as pro- 
vided in section 118. Such determinations chall be based 
upon relevant factors occurring subsequent to the date 
of enactment of this Act; 

{2} to make determinations concerning the adjust- 
ment of the copyright royalty rates in section 111 solely 
in accordance with the following provivions: 

(A) The rates extablished by section 111 (d} 

(2) (B) may be adjusted to reflect (i) national 

monetary inflation or deflation or (ii) changes in 
the average rates charged cable sulwcribers for the 
basic service of providing secondary trananiaxions 
to maintain the real constant dollar ictal the 


royalty fee per subscriber which existed ax of the 
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may be adjusted to insure that the rates for the addi- 
tional distant signal cquivalents resulting from such 
carriage are reasounble in the light of the changes 
effected hy the amendment to such rules and regula 
tions, In determining the reasonableness of rates pro- 
posed following an muendiment of Federal Conmumni- 
cations Commixion ries and regulations, the 
Copyright Royalty Coumésion shall consider. 
among other factors, the economic impact on copy- 
sight ownors aud users: Provided, “That no adjust 
ment in royalty rites wal Ie made under this sith- 
disse with respect to any distant signal cexquivalent 
or fretion thereof yopresented hy (i) carriage of 
any signal permitted under the rules and regulations 
of the Federal Communications Commission in effect 
on April 15, 1976, or the eave of a signal of 
the same type (that is, independent. network. or 
noncommercial educational) substituted for sich 
permitted signal, or (ii) a television broadcast signal 
first carried after April 15, 1976, pursuant to an 


individnal waiver of the rules and regulations of 


the Federal Communications Commission, as° such 
rales and regulations were in effect on April 15, 


1976. : mes 


TPE. 
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(C) In the event of any change in the rules 
and. regulations of the Federal Communications 
Commission with respect to syndicated and sports 
program exclusivity after April 15, 1976, the 
satee eatablished by section 111 (4) (2) (B) may be 
adjusted to assure that such rates are reasonable ‘in 
light of the changes to such rules and regulations, 
bat any such adjustment shall apply only to the 


affected television broadoast signals carried on thoee. 


systems affected by the change. 

(D) The gross receipts imitations established 
by section 111 (a) (2) (C) and (D) shall be ad- 
justed te reflect nations] monetary inflation or de- 
(ation ‘ce <changes: sa;-ibev avenge’ tales charged 
,feble system subscribers for the basic service of 
providing secondary transmissions to maintain the 
Tenl-ponatant Apliar value of the exemption provided 
by. auch. section; and the royalty rate specified 
$herein shall not be subject to 7 
§{3) to distribute royalty fee 


Register of Copyrights under sect 
to determine, in cases where con 
tribation of sach foes. 


CPE 
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, im. Mambarship of the Trimmal / 

(a) In socordance with section 808, of upan certifying the existance 
of « custroversy concerning the distribution of royalty fees deposited 
yurmonnt to sections 111, 116, and 118, the Register aball request the 
tian to foraish s list of three members of anid Association. The Regie- 
tar shall commmanicete the names together with such information aa 
may be appropriate to all parties of interest. Any such party, within 
twanty days from the date maid communication ia sent, may eabmit to 
the Raginter written objections to any or all of the proposed names. If 
20 such objections are received, or if the Register determines that ssid 
objections are not well founded, be shall certify the appaintment of the 
three designated individuals to constitute a panel of the Tribunsl for 
“the consideration of the specified rate or royalty distribution. Such 
panel shell function as the Tribunal esteblished in section 801. If the 
Register determines that the objections to the designation of one or 
mare of the propoaad individaale are well founded, the Bagistar shel! 
ceganization to propane the neomaary oumber af substitute individ: 
tata the panel. The Regiatar shall designate ana masaber of the panal 
os Chairman. : 

(b) If any amber of « panel becomen usable to perform his duties, 
the Ragistar, after ccmanltation with the parties, mey provide for the 
ealection of « euccassur in the manner prescribed in subsection {a). 
§006. Procedures of the Tribunal 

(a) The Tribunal shel! fx 6 tina and place for ite proceadings and 
tial casas notice to be given to the parties, 


Terr oF KUSTOO LAW 


TEXT OF COMMITTEE SUBSTITUTE AMENDMENT -158- 


(c) As soon as possible after the date of enactment of 
this Act, and no later than six months following such date, 
the President shali publish a notice announcing the initial 
appointments provided in -ection 802. 
$802. Membership of the Comminicn 

(a) The Conuuission shall be composed of three mem- 
bers appointed by the President for a ienn of five years each; 
of the first three members appuinted, two shall he designated 
to serve for five years from the date of the notice specified 
in section 8U! (c), and oue vhall be desiguated to serye for 
tpree years from such date, rexpeetively. Commissioners shall 
be compensated at the highest rate now or hereafter pre- 
seribed for grade 18 of the General Schedule pay rates (5 
U.S.C. 5832). 

(b) The President shall appoint a Chairman. 

(c) Any vacancy in the Commission shall not affect its 
powers and shall be filled, for the unexpired term of the 
appointment, in the same manner as the original appointment 
wes made. : 
$903. Precedures of the Commission 

(a) The Commission shall adopt regulations, not ineon- 


sistent with law, governing its procedure and methods of 
operation. Except as otherwise provided in this chapter, the 


Commission shall be subject to the provisions of the Admin- 
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(b) Any organization or person entitled to participate in the pro- 
ceedings may appear directly or be repreasnted by counal. 

(c) Except as otherwise provided by law, the Tribunal ahall deter- 
mine its own procedure. For the purpose of carrying out the provisions 
of this chapter, the Tribunal may hold hearings, administer oaths, 
and require, by subpoena or otherwise, the attendance and testimony 
of witneases and the production of documents. 

(d) Every final decision of the Tribunal ahall be in writing and 
shal] state the reasona therefor. 

(e) The Tribunal ehal! render « final decision in each proceeding 
within one year from the certification of the panel. Upon s showing 
of good cause, the Senate Committee on the Judiciary and the House of 
Representatives Committee on the Judiciary may waive thie require- 

mant in a particular proceeding. 


$802 Petitions for the adjustment of royalty rates 

(a) On January 1, 1980, the Register of Copyrights shall causs to be 
published in the Federal Register notice of the commencement of pro- 
ceedings with respect to the royalty rates as provided in sections 111, 
115, 116, and 116. 

{b) During the calendar year 1990, and in each subsequent tenth 
calendar year, any ownsr or user of » copyrighted work whos royalty 
rates are specified by this title, or by a rate established by the Tri- 
bunal, may file s petition with the Register of Copyrights declaring 
that the petitioner requests an adjustment of the rate. The Register 
shall make s determinstion as to whether the eyplicant has a ggnifi- 
cant interest in the royalty rate in which an sdjustment is requested. 
If the Register determines that the petitioner has « significant interest, 
he shall cause notice of his decision to be published in the Federal 
Register. 


Bec. 119. Notwithstanding section 802 of title 17, as amended by 
this title, not later than thirty days following the date of enactment 
of this Act, the Register of Copyrights shall cause notice to be pub- 
lished in the Federal Register to convens the Copyright Royslty 
Tribunal established under section 801 of such title 17, to establish 
initial royalty rates under section 118 (of such title 17, as amended by 
this title). The royalty rates eo established shal! apply to compulsory 
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istrative Procedure Act of June 11, 1946, as amended 

fe 324, 60 Stat. 237, title 5, United States Code, chapter 5, 
subchapter II ‘and chapter 7) . 

(b) Every final determination of the Commission shall 
be published in the Federal Register. It shall state in detail 
the criteria that the Commission determined to be applicable 
to the particalir proceeding, the various facts that it found 
relevant to its determination in that proceeding, and the 
specific reasons for its determination. 
$804. Institution and conclusion of proceedings 

(a) With respect to proceedings under section 801 
(b) (1) concerning the adjustment of royalty rates as pro- 
vided in sections 115 and 116, and with respect to proceed- 
ings under section 801(b) (2) (A) and (D)— 

(1) on January 1, 1980, the Chairman of the 
Commission shall cause to be published in the Federal 
Register notice of commencement of proceedings under 
this chapter; and 

{2) during the calendar years specified in the fol- 
lowing schedule, any owner or aser of-@ copyrighted 

‘wait’ whides ‘réyalty rates are specified by this title, or 
by a rate established by the Commission, may file a 
petition with the Commision declaring that the peti- 


Hcamsing under mch section 118, except that peyment of apy royalty 
due during the periad betwaan the effectiye date of this Act and the 
Gate on which such rates become effective shal! uot be required until 
tdaty days after ouch rains become effective. 
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tioner requests an adjustment of the rate. The Conuuis- 
sion shall make a determination ax to whether the ap- 
plicant has « significant interest in the royalty rate in 
which an adjustment is requested. If the Conunission 
deterinines that the petitioner has s significant interest, 
the Chairman shall cause notice of this determination, 
with the reasons therefor, to he published in the Federal 
Register, together with notice of commencement of pro- 
ceedings under this chapter. 
(A) In proceedings under section 801 (b) (2) 
(A) and (D), such petition may be filed during 
1985 and in each subsequent filth calendar year. 
(B) In proceedings under section 801 (b) (1) 
concerning the adjustment of royalty rates as pro- 
vided in section 115, such petition may be filed in 
1987 and in each subsequent tenth calendar year. 
(C) In proceedings under section 801 (b) 
(1) concerning the adjustment of royalty rates 
under section 116, such petition may be filed in 
1990 and in each subsequent tenth calendar year. 
(b) With respect to proceedings under subclause (B) 
or (C) of section 801 (b) (2), following an event described 


in either of those subsections, any owner or user of a copy- 
righted work whose royalty rates are specified by section 


111, or by a rate established hy the Commision, may, 


cre 
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within twelve months, file a petition with the Commission 
declaring that the petitioner requests an adjustment of the 
rate. In this event the Commission shall proceed as in sub- 
section (a) (2), above. Any change in royalty rates made 
by the Commission pursuant to this subsection may be recon- 
sidered in 1980, 1985, and each fifth calendar year there- 


‘after, in accordance with the provisions in section 801 (b} 


(2) (B) or (C), as the case may be. 

(c) With respect to procecdingn undor section 801 (b) 
(1), concerning the detennination of reasonable terms and 
rates of royalty payments an provided in section 118, the 
Commission shall procoed when and aa provided hy that 
section. 

(a) With respect to proccedings under scetion 801 (b) 
(8), concerning the distribution of royalty fees in certain 
croumstances under section 111 or 116, the Chairman of the 
Commission shall, npon determination by the Conuuiaion 
that a controversy exists concerning such distribution, cause 
to be published in tho Federal Rogister notice of eounnence- 
ment of proceedings under this chapter, 

(e) All proceedings under thin chapter shall be initi- 
ated withont delay following publication. af the notice apeci- 
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$805. Compensation of members of the Tribunal: Expenses of the 
Tribunal 
(s) In proceedings for the distribution of royalty fees, the campen- 
sation of members of the Tribunal and other expenses of the Tribunal 
shall be deducted prior to the distribution of the funds. 
(b) In proceedings for the determination of royalty rates, there is 
hareby authorized to be appropriated such sums as may be necensary. 
(c) The Library of Congress is authorized to furnish facilities and 
incidantal services to the Tribunal 
(d) The Tribunal is authorized to procure temporary and inter- 
mittant services to the aame extent as is authorized by section 3109 of 
title 5, United States Code. 


§ 806. Reports to the Congress 

The Tribunal. immediately upon making a final determination 
in any proceeding with respect to royalty rates, shall transmit its 
decision. together with the reasons therefor. to the Secretary of the 
Senate and the Clerk of the House of Representatives for reference 


to the Judiciary Committees of the Senate and the House of 
Representatives. 


EXT OF EXISTING LAW 


TEXT OF COMMITTEE SUBSTITUTE AMENDMENT ~ihe~ 
fied in this section, and the Commission shall render its 
final decision in any such proceeding within one year frou 


the date of such publication. 
$805. Administrative support of the Commission 


(a) To assist in its work, the Commission aay appoint 
a staff which shall be an administrative part of the Library 
of Cougress, but which shall he responsible to the Conis- 
sion for the adiuinistration of the duties entrusted to the 
staff. 

(hb) The Counnission may procure temporary and tue 
temnittent services to the same extent as is authorized ly 
section 3109 of title 5, 

§ 806. Deduction of costs of proceedings 

Before any fuuds are distributed pursuant to a final 
decision im ® proceeding involving distribution of rovalty 
fees, the Cotumission shall axsess the reasoushle coxts of 


such proceeding. 
$807. Reports 


Tn addition to its publication of the reports of all final 
deterninations as provided in section 803 (b), the Corumis- 
aion shall make an annual report to the President and the 
Congress conceruing the Conunission’s work during the pre- 
ceding fiscal year, including « detailed fixcal statement of 


account. 
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‘rt ADOPTED BY SRMATE 


$808. Judicial review 
In any of the following cases the United States District Court for 
the District of Colamhia may make an order vacating, modifying or 
correcting a final determination of the Tribunal concerning the distri- 
bation of royalty fess— : 
(a) where the determination was procured by corruption, fraud, 
or undue means; or 
(b) whare there was evident partiality or corruption in any 
mamber of the panel ; or 
(c) where any member of the panel wes guilty of any miscon- 
duct by which the rights of any party have been prejudiced. 


TRANSITIONAL AND SUFFLEMENTAET PROVISIONS 

Sac, 102. This title becomes effective on January 1, 1977, except es 
otherwise provided by section 304(b) of title 17 as amended by this 
title. 


Src. 103. This title does not provide copyright protection for any 
work that goes into the public domain before January 1, 1977. The 
exclusive rights, as provided by section 106 of title 17 as amended 
by this title, to reproduce a work in phonorecords and to distribute 
phonorecords of the work, do not extend to any nondramatic musical 
work copyrighted before July 1, 1909. 


ee 
" OF CROMLITER SUBSTITUTE AMERIMENT 


§ 800. Judicial review 

” Any final decision of the Commision, in a proceeding 
under section 801 () maf be appealed to the Mnited States 
Court of Appeals, within thirty days after its publication in 
the Federal Register, by an aggrieved party. The judicial 
review of the decixion xhall be had, in accordance with 
chapter 7 of title 5, on the hexdx of the record before the 
Couuimion. No court xhall have juridirtion to review 
final decision of the Commnision cxocpt ax provided in this 


section. 
TRANSITIONAL AND SUIP'PLEMENTALY PROVISIONS 


fac. 102. This Act becomes effective on January 1, 
1978, except as otherwise exprewly provided by tliis Act, 
including provisions of the first nection of thir Act, The pro- 
visions of rectious 118, 304(b), and chapter 8 of title 17, 
es amended by the first section of this Act, take effect upon 
enactment of this Act. 

Bo. 103. This Act does not provide copyright protec- 
tion for any work that goes into the public domain before 
January 1, 1976. The exclusive rights, as provided by sec- 
tion 106 of title 17 as amended by the first section of this 
Act, to reproduce « work in phonorecords and to distribute 
phonorecords of the work, de not extend to any nondramatic 
musical work copyrighted before July 1, 1909. 
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TEXT ADOPTED BY SENATE 


‘When letters snd other intallectaal productions (exclusive of 
patented matarial, published works under copyright protection, and 
wapablished works for which copyright registration has been made) 
ecas into the custody or posmssion of the Administrator of Genera! 
Services, tha United Staten or its agents are not liahle for infringe 
ment of copyright or analogous rights arising out of use of the mate” 
rials for display, inspection, remarch, reproduction, or other 


porposes.”. 


{c) In section 1498(b) of title 28 of the United States Code, the 
phrase “action 101(b) af title 17” is amended to read “section 504(¢) 
of title 17”. 


(a) Seotion 548(a) (4) of the Internal Revenve Code of 1906 me 
amended, is amanded by striking ont “(other than by reeson twee 
tion 2 of 6 thereof)”. 


(e) Section 2903(a) of title 89 of the United States Code is 
amended by striking gut claus (5). Section 3806(c) of title 30 of the 
United States Code is amended by striking out clause (c). Section 
9906 (d) is renumbered (c}. 


(£) Subssction (a) of rection 290(e) of title 15 of the United pate 
Code ia amanded by deleting the phrase “section 8” and inserting 1D 
Yiwu thereof, the phrase “gection 105”. 


TEIT oF EXISTING LAW 


$214. Review or Onoens. Jepowenta on Deceves.—The orders, 
jndgments. or decrees of any court mentioned in section 1388 of Title 
28 srising under the copyright laws of the United States may be re- 
viewed on appeal in the manner and to the extent now provided by law 
for the review of cases determined in said courts, respectively. 


$15. Same; Porrroren's Recetrt; Trixsuuntox sy Man Wrrn- 
our Coer—The postinaster to whom are delivered the articles de- 
posited as provided in sections 12 and 13 of this title shall, if requested, 
give a receipt therefor and shail mail them to their destination with- 
out cost to the copyright claimant. 


~-M6- 
TEXT OF COMMITTEE SUBSTIIUTE AMERDMENT 


“When letters and other intelicctual productions (exclu- 
sive of patented material, published works ander copyright 
protection, and unpublished works for which copyright reg- 
istration has heen made) come into the custody or possexion 
of the Administrator of General Nervicex, the United Statex 
or itz agents are not liable for infringement of copyright or 
analogous right arising vat of use of the rimtcrials for dis- 
play, inspection, research, reproduction, or other porpanex.”, 

(c) In section 1498 (h) of title 28, the phrase “see 
tion 101 (lb) of title 17” is amended to read “section 50-4 (cr) 
of title 17”. 

(2) Section 543 (a) (4) of the Internal Revenue Code 
of 1954, as amended, is amended by atriking out “ (other 
than by reason of section 2 or 6 thereof)”. 

(0) Bection 3202 (a) of title 39 is amended by siriking 
out clause (5). Section 3206 of title 39 is amended by delet- 
ing the words “subsections (b) and (c)” and inserting “sub- 
section (b)” in subsection (a), and by deleting subsection 

(oc). Section 3206 (d) is renumbered (c). 


(f) Subsection (a) of section 20)(e) of title 13 is 
amended by deleting the phrase “section 8” and inserting 


in lieu thereof the phrase “section 105” 


TE 


Geo, 106. In any cass where, before Jenusry 1, 1977, « person has 
lawfully made parts of instruments serving to reproduce mechani- 
cally a. copyrighted work under the compulsory Hcanss provisions of 
mation 1(¢) of title 17 sa it existed on December 81, 1876, he may 
, continua to make and distribute such parte embodying the same ms- 
chanical reproduction without obtaining a new compulsory license 
under the terms of section 115 of title 17 as amended by this titl, 
However, such parts made on or after January 1, 1977, constitute 
phonorecords and are otherwise subject to the provisions of ssid 
eaction 115. 


Sav. 107. In the case of any work in which an ad interim copyright 
ia subsisting or is capable of being secured on December 31, 1976, 


ender section 22 of title 17 as it existed on that date, copyright pro- | 


tection ia hereby extended to endure for the term or terms provided 
by mention 804 of title 17 as amended by this title. 


Sac. 108, The notios provisions of sections 401 through 406 of title 
17 as amanded by this title apply to all copies or phonorecords publicly 
distributed on or efter January 1, 1977. However, in the case of « work 


‘ e 


TEXT OF OR@ITTRE SUBSTITUTE AMENDMENT oat 

(g) Section 181 of title 2 is amended by deleting the 
phrase “deposit to secure copyright,” and inserting in lieu 
thereof the phrase “acquisition of material under the copy- 
right law,”. 

Suc. 106. In any cave where, before January 1, 1978, 
a person has lawfully made parts of instruments serving to 
reproduce mechanically a copyrighted work under the com- 
pulsory license provisions of section 1 (e) of title 17 as it 
existed on December 31, 1977, stich person may continue to 
make and distribute such parts embodying the same mechani- 
cal reproduction without obtaining a new compulsory license 
under the terms of section 115 of tile 17 as amended hy the 
first section of this Act. However, such parts made on or 
after January 1, 1978, constitute phonorecords and are 
otherwise subject to the provisions of said section 115. 

Sec. 107. In the case of any work in which an ad in- 
terim oopyright is subsisting or is capable of being secured 
on December 31, 1977, under section 22. of title 17 as it 
existed on that date, copyright protection is hereby extended 
to endure for fhe.tery ae, eras provided by section’304 of 
title 17 as amended by the first section of this Act. 


SKC. 108, The notice provisions of sectious 401 through 
408 of title 17 as amended by the first section of this Act 


apply to all copies or phonorecords publicly distributed on or 


a ~< 


CSE 


TEXT ADOPTED BY SENATE 


published before January 1, 1977, compliance with the notice provi- 
sions of title 17 either os it existed on December $1, 1976, or as amended 


. by this title, is adequate with respect to copies publicly distributed 


after December 31, 1976. 


Suc. 100. The registration of claims to cepyright for which the 


required depesit, spplication, and fee were recaived in the Copyright 
Office before Jenasry 1, 19TT, and the recordation of assignments of 
copyright or other instrements received in the Copyright Office before 
Jenmary 1, 1977, shall be made in sccordance with title 17 as it exiated 


ah tas oes Sood peatlands 6 ogg once 
before that date, but any deposit and registration mada sfter that dat» 
im response to a demand under that section shall be made in accordance 
with the provisions of title 17 us amended by this title 


rt of CCT sus oe 


after January 1, 1978. However, in the case of a work pub- 
lished before January 1, 1978, compliance, with the nutice 
provisions uf title 17 either ax it existed on December 31, 
1977, or as amended by the first sectivn of this Act, is ade- 
quate with respect to cupies publicly dixtrilmted after De- 
oamber 31, 1977. 

Sac. 109, The registration of claims to cupyngnt for 
which the required depodt, application, and fee were re- 
ceived in the Copyright Office before Jannary 1, 1978, and 
the recordation of arsigunenta of cupyright or ether instre- 
ments reotived in the Copyright (Office hefure Jameary 1, 
1978, shall be made in accordance with title 17 ax it existed 
ea December $1, 1977. 

Suc. 110. The demand and peaulty provisions of section 
14 of title 17 an it existed on December 31, 1976, apply to 
any work in which copyright has been secured by publica- 
tion with notice of copyright on or before that date, but any 
deposit and registration made after that date in response to 
a demand under that section shall be made in accordance 
with the provisions of title 17 as amended by the first sec- 
tion of this Act. 

Sac. 111. Section 2318 of title 18 of the United States 
Code is amended to read as follows: 


ece 


TEXT ADOPTED BY SEHATE 


"$2318. Transportation, sale or receipt of phonograph recerds 
hearing forged er counterfeit labels 

“(a) Whoever knowingly and with fraudulent intent transports, 
causes to be transported, receives, sells, or offers for anle in interstate or 
foreign commarcs any phonograph record, disk, wire, tape, film, or 
other article on which sounds are recorded, to which or upon which is 
stamped, pasted, or affixed any firged or counterfeited label, knowing 
‘the label to have bean falasly made, forged, or counterfeited ahall be 
fined not more than $25,000 or imprisoned for not more than three 
years, or both, for the first auch offenas and shall be fined not more than 
960,000 or imprisoned for not more than seven years or beth, for any 
subsequant offens. 


“(b) When any person is convicted of any violation of subsection 
(a), the court in ite judgment of conviction shall, in addition to the 
penalty therein prescribed, order the forfeiture and destruction or 
other disposition of all counterfeit labels and alt articles to which 
counterfeit labels have been affixed or which were intended to have 
bad auch labels affixed. 

“(c) Exoept to the extent they are inconsistent with the provisions 
of this title, all provisions of section 509, title 17, United States Code, 
are applicable to violations of subsection (8).”. 


Seo. 112. All canma of action that arose under title 1T before Jan- 
wary 1, 1077, shall be governed by title 17 as it existed when the couse 
of action arom. 


TzxT OF EQSTING LAV 


mart oF coscmm: sussriture weer “M9 
“$2818. Transportation, anle or receipt of phonograph 
records bearing forged or counterfelt labels 

“(a) Whoever knowingly and with fraudulent intent 
transports, causes to be transported, receives, sells, or offers 
for sale in interstate or foreign commerce any phonograph 
record, disk, wire, tape, film, or other article on which 
sounds are recorded, to which or upon which is stamped, 
pasted, or affixed any forged or counterfeited label, knowing 
the label to have been falsely made, forged, or counterfeited 
shall be fined not more than $10,000 or imprisoned for not 
more than one year, or both, for thé first such offense and 
shall be fined not more than $25,000 or imprisoned for not 
more than two years, or both, for any subsequent offense. 

“{(b) When any person is convicted of any violation of 
subsection (a), the court in its judgment of conviction shall, 
in addition to the penalty therein prescribed, order the for- 
feiture and destruction or other disposition of all counterfeit 
labels and all articles to which counterfeit labels heve been 
affixed or which were intended to have had such labels 
affixed.” 

Sze. 112. All canses of action that arose under title 17 
before January 1, 1978, shall be governed by title 17 as it 


existed when the canse of action arose. 
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TEXT OF COMMITIZE SUBSTITUTE AMEMAEET 


Library of Congress; 
(C) given to or exchanged with the Archives by 
other libraries, archives, organizations, aud individuals; 


and 
(D) parchased from the owner thereof. 


(2) The Librarian sball maintain and publish appropri- 


ate catalogs and indexes of the collections of the Archives, 
and shall make such collections available for study and re- 


search under the conditions prescriled under this section. 


(b) Notwithstanding the provisions of section 106 of 


title 17 as amended by the first section of this Act, the 
Librarian is authorized with respect to a trapsmission pro- 
grew which consints of a regularly scheduled newscast or 
on-the-spot coverage of news events and, under standards 
and conditions that the Librarian shall prescribe hy regu- 
laton— 


(1) to reproduce a fixation of such a program, in 
the same or another tangible form, for the purpores of 
pteservation or security or for distribution under the 
conditions of clause (8) of this subsection; and 

(9) to compile, without abridgment or any other 
editing, portions of such fixations according to subject 
matter, and to reproduce such compilations for the pur- 
pose of clause {1) of this subsection; and 


9ce 
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TEXT OF COMMITTEE SUBSTITUTE AMEMIOERT 


(3) to distribnte s reproduction made wider claune 

(1) or (2) of this mbscction— 

(A) by loan to a person engaged in reacarch; 
and 
(B) for deporit in a library or archives which 
meeta the requirements of section 108(a) of tide 
17 as amended by the first section of this Act, 

im either case for use only in research and not for 

farther reproduction or performance. 

(0) The Librarian or any euployee of the Library who 
is acting under the authority of this section rhall not be 
liable im any action for copyright infringement committed 
by any other person unless the Librarian or such employce 
knowingly perticipated in the act of infringement committed 
by such person. Nothing in this section shall be construed 
to excuse or limit liability ander title 17 as amended by 
the first section of this Act for any act not authorized by that 
title or this nection, or for any act performed by a person 
not authorized to act under that title or this section. 

(d) This section may be cited as the “American 
Television and Radio Archives Act”. 


Lge 


TEXT ADOPTED BY SENATE TEXT OF EXISTING LAW 


Suc. 114. If any provision of title 17, o# amanded by this title, is 
daslared unconstitutional, the validity of the remainder of the title 
in not affected. 


[The text of S. 22, Title II ~ 
Protection of Ornamental Designs of Useful 
Articles, has not been reproduced] 


173 
TEXT OF COMMITTEE SUBSTITUTE AMENDMENT 


Sec. 114. There are hereby authorized to be appro- 
printed such funds ss may be‘necessary to carry out the 
parposea of this Act, except that no more than $500,000 
shall be appropriated annually for the operations of the 
Copyright Royalty Commission. 

Szo. 115. If any provision of title 17, as amended by 
the first section of this Act, is declared unconstitutional, the 


validity of the remainder of the title is not affected. 


Boe 
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ADDITIONAL CONCURRING VIEWS OF HON. GEORGE E. 
DANIELSON 


_I concur in the foregoing report and state the following additional 


views: 

The bill S. 22 which this report accompanies is an exceedingly com- 

plex bill. Among many other things it would establish new rights and 

iabilities in the copyright liability of cable television, a subject which 
until now has not been covered by legislation. The subject is some- 
what controversial, largely because it is new, and I feel that it requires 
added discussion. 

At the threshold we must be aware that we are dealing with a prop- 
erty right. Copyright is a property right. It is often referred to as 
“intellectual popes 2 It was known and honored in the common law. 
Tt was specifically recognized by the Founding Fathers in the Con- 
stitution, and the regulation of copyright was among the powers dele- 
gated to the Congress. Article I, Section 8, clause 8. 

As with more familiar forms of property, copyright can be bar- 

ined for, bought and sold, it can be the subject of a gift, it can be 

icensed for a specific use or period of time. It is subject to testa- 
mentary disposition and the laws of succession. 

As a form of property, copyright is also afforded the protection of 
the Constitution and our laws, including the injunctions of the Fifth 
and Fourteenth Amendments which declare that no person shall be 
deprived of property without due proce of law, nor shall private 
property be taken for public use without just compensation. The Con- 
stitution also provides that authors and inventors are to have the ex- 
clusive right to their respective writings and discoveries. 

For more than a year and a half the Judiciary Committee has been 
working on the copyright revision bill which is reported to the House 
herewith. The most controversial, difficult and extensive part of that 
work has been the granting of a compulsory license and the oer 
ment of a formula for the imposition and allocation of copyright 
royalty charges placed upon the secondary transmission by cable 
television systems of copyrighted programming which is broadcast 
by television stations. 

In more familiar transactions in property there is no need for gov- 
ernment to intervene. In the free market buyers and sellers are able to 
bargain for and to reach prices which are acceptable to all concerned. 
The same is usually true in the case of business transactions nvoring 
rete properties. However, the aude character and role 0 
cable television is such that the committee has been compelled to de- 
part from traditional practies. The bill now reported subjects broad- 
casts of copyrighted programming to a compulsory license vested in 
cable systems which re-transmit (secondarily transmit) those broad- 
casts to their subscribers, it imposes a royalty charge on certain of 
those secondary transmissions, and provides a means for the payment 
and distribution of the royalty charges by the users and to the owners. 


(859) 
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In working out this formula, the committee has arrived at a solution 
which, I submit, is workable and is fair and equitable to both the 
owners and the users of copyrighted materials and which also pro- 
tects and serves the public interest. 

Qver the years it has been decided, and it is now settled, that it is 
the “performance of a copyrighted work which gives rise to the lia- 
bility to pay a royalty to the owner of the copyright.” It has also been 
decided that the broadcast of a work by radio or television constitutes 
a “performance” and invokes copyright liability. The vastness and 
anonymity of the audience, the uncontrollable public access to pro- 
gramming once broadcast, the inability to identify and to impose a 
direct charge upon the viewers, our public policy that “the airwaves 
belong to the public”, all of these gave rise to complex royalty prob- 
lems arising out of radio and television broadcasts, but most of those 
problems have been resolved. The advent of cable television re-opened 
and compounded those problems, and added another. What is the na- 
ture of the service provided by a cable system? Is it a “performance” 
which invokes copyright liability? Admittedly its role is passive, for 
it does not control the original broadcast. It is argued that cable 
merely intercepts the signal which has already been broadcast and 
then carries it to the subscriber’s television receiver. It is argued that 
cable is merely an extension of the viewer’s antenna. But the copy- 
right owners and the copyright licensees argue that the cable systems 
are distributing the broadcast signals to a vastly greater audience 
than the broadcaster could reach and that this constitutes a “per- 
formance” and should invoke a copyright liability. 

Being compelled to work with the existing copyright law, which 
was enacted in 1909, before radio and television, let alone cable, the 
Supreme. Court has had a difficult time deciding the cases and con- 
troversies involving copyright which have heretofore arisen between 
copyright owners, broadcasters and cable television systems. In the 
Fortnightly and Teleprompter cases cited in the body of this report. 
the Supreme Court held that the role played by cable was not that of a 
performer but, rather, the passive role of the viewer and as an exten- 
sion of the viewer’s antenna and that since this did not constitute a 
“performance” copyright liability was not invoked. In my opinion 
those were correct decisions under the facts of those cases. If the cable 
system does no more than intercept a broadcast signal and deliver it 
to the subscriber’s television receiver, within the broadcasting station’s 
local market area, then the cable system is only an extension of the 
viewer’s antenna, should not be considered as a “performer” of the 
copyrighted material and no liability to pay a royalty should attach. 
Under such circumstances the copyright owner has been able to bar- 
gain for a royalty payment with the knowledge that the performance 
may be viewed and heard by all persons within the local market area. 
Also, the broadcast station which purchases the right to use the copy- 
righted material is in an excellent position to estimate the number of 
viewers/listeners who will witness the performance and is able to bar- 
gain for the mix of royalties which he pays and advertising rates which 
he charges which will meet his commercial needs. 

_ Today cable is able to do more, and often does more, than merely to 
intercept a signal and deliver it to the subscriber’s receiving set located 
within the local market area of the primary transmitter. With ad- 
vances in the state of the art, cable systems are now able to transmit 
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signals by cable, microwave and satellite, almost without limit as to 
distance. They are governed, as they should be, by the Federal Com- 
munications Commission and other regulatory and franchising agen- 
cies but are restricted very little by technological limitations. Cable 
now can, and does, transmit signals far beyond the local market area. 
In the bill we refer to these as “distant signals”. Admittedly they serve 
the public interest. 

e copyright laws should not limit the extent to which cable serves 

the public interest. Although the Founding Fathers could not con- 
template the size of the geographical distribution of the audience 
which can be reached by cable they certainly did not contemplate an 
arbitrary limitation on either of those factors. And it should be re- 
membered that they delegated to the Congress the power to regulate 
copyright in order “to promote the progress of science and the useful 
arts”. 
Cable has a yet unrealized capability to broaden our horizons and 
to bring education, information and entertainment to people every- 
where. Surely this is in the public interest and for the public benefit. 
The copyright laws should not be used to restrict or impair that flow 
of knowledge. To the extent that regulation is necessary it can be ac- 
complished through the FCC and through state and local utility com- 
missions and similar bodies. Such regulation is not the proper role of 
the copyright laws. 

Remembering that copyright is a property right we must also re- 
member that the owner cannot be deprived of his property without due 
process of law nor can it be taken for public use without just compen- 
sation. This is where the most difficult problems arose in working out 
the copyright bill. We wished to permit and encourage the broader 
dissemination of communications through cable while being fair and 
equitable to the owners and users of copyrighted materials and at the 
same time protecting the public interest. The committee process is now 
complete and the committee has presented a bill which gives cable a 
compulsory license to intercept and re-transmit (secondarily transmit) 
television and radio broadcasts. It recognizes the passive, “antenna”, 
role of cable in secondary transmissions within the local market area, 
and imposes no liability to pay copyright royalties for those “local” 
transmissions. The bill, however, recognizes that when cable sec- 
ondarily transmits signals to a place beyond the local market area, then 
it is doing something extra, it is adding something which would not 
exist but for the role of the cable system. This something extra, which 
is distant signal transmitting, impinges upon the property rights of 
the copyright owner who is thereby, to some extent, deprived of his 
property and denied the exclusive right to his property which is guar- 
anteed by. the Constitution and our laws and he is entitled to just com- 
pensation. This “something extra” could be considered as a “perform- 
ance”, or as an alternative to a performance. 

The bill which we report therefore imposes a schedule of royalty 
charges upon the secondary transmission of distant signals. The 
charges which are imposed, and the manner of their imposition, is set 
forth in detail in the body of the committee report ; so is the method by 
which they are to be distributed to the copyright owners. Provision is 
made for future adjustments to the royalty schedules because the set- 
ting of royalties is unduly burdensome for a legislative body and 
should not be one of the problems of the Congress. 
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It may seem that a compulsory license is a drastic invasion of the 
rights of private property. Yet, when we remember that a cable system 
is passive in its program selection and must intercept and distribute 
whatever the primary transmitter transmits then we must recognize 
that it is impossible and impractical for the cable system to negotiate 
for a license with the copyright owner in advance of transmitting the 
programing. At the same time item by item negoens between users 
and owners of copyright prior to each performance would be so burden- 
some as to destroy this valuable means of communication and would 
also effectively deny a valuable market to the copyright owners. Those 
facts have long since been recognized by copyright owners and the 
broadcast and entertainment industries which use such organizations 
as ASCAP and BMI as mediums through which they adjust their 
copyright liabilities and benefits. 

I submit that the royalty fee schedule which the committee has 
agreed upon is fair and equitable to all concerned. There are those who 
disagree and feel that so-called “rural” cable systems are called upon 
to pey Bighee fees than “urban” cable systems. 

t has been asserted that cable systems in non-metropolitan areas 
bear the burden of royalty payments while urban systems will pay 
minimal] fees, I soupoot fully disagree with this point of view. 

Under the fee schedule proposed in this bill all systems with up to 
$160,000 in revenue semi-annually ($320,000 annually) will pay under 
a sliding scale based on revenue, not on the number of distant signals 
carried. This small system adjustment was enacted specifically to avoid 
excessive impact on small, rural systems. These systems, because they 
are located in areas without adequate local service, import a large num- 
ber of distant signals. Payment based solely on the number of distant 
signals would be onerous. Thus, the “adjustment”. 

"Under the formula in this bill, systems with revenue over $320,000 
per year will pay royalties based on the number and type of distant 
signals. Distant independent stations count as one full distant signal 
while distant network stations count as one-fourth of one distant signal. 
Among other reasons, this significantly lower cost for network stations 
was instituted to avoid undue burden on those larger rural systems 
carrying a great many distant networks. Due to the relative scarcity 
of independent stations, carriage of networks by rural systems usually 
greatly overshadows the carriage of independents. 

Under current FCC regulations, urban cable systems are authorized 
to import a maximum of three distant independent signals. Some cable 
operators have argued that this limitation effectively diminishes the 
copyright burden on major market systems. It is vitally important to 
note that payment is based on both number and type of signal. Because 
independent signals each count as one full distant signal, an urban 
system will pay for three full distant signals. Rural systems will gen- 
erally carry network stations, being able to carry 12 distant network 
signals (an unrealistic and unlikely situation) before bearing the same 
liability as an urban system. 

It has been suggested that all signals imported from markets less 
than 150 miles distant should be considered local for purposes of fee 
determination. This change in definition would affect only those sys- 
tems with annual revenue over $160,000 semi-annually ($320,000 annual 
revenue) and therefore paying on the basis of distant signal carriage 
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rather than the amount of revenue. The 150 mile local definition would 
cause several problems: 

One hundred and fifty miles is considerably beyond any currentl 
accepted or established market definition. For example, under this defi- 
nition Washington, D.C., signals would be “local” (and therefore not 
liable for copyright) through most of southeastern Pennsylvania. Like- 
wise, New York City would be considered local throughout much of 
that state. 

Cable systems which are not located within 150 miles of an urban 
area (systems in many parts of the country) would bear an undue bur- 
den For example, the majority of systems in Pennsylvania are located 
so that they are within 150 miles of either Philadelphia, New York, 
Washington, D.C., Baltimore or Pittsburgh. In other areas of the 
country, without such a proliferation of urban centers, signals are 
simply not available within 150 miles, 

By decreasing (for many systems) the number of signals considered 
distant and thus liable for « pyright, the total amount of dollars paid 
into the copyright royalty “pot” would be tly decreased. In order 
to keep the “pot” at the proposed $8.5 million, the payment burden 
would have to be shifted to those systems not fortunate enough to be 
located within 150 miles of the primary transmitter. In such cases 
va located beyond 150 miles would incur a larger copyright 
burden. 

The same arguments which apply to the snggemion that 150 miles be 
considered the cut off point between distant and local signals also apply 
to the suggestion that distant signals be considered as those whic. 
cannot be received “off the air.” To include as “local signals” those re- 
ceivable off the air by direct interception of a free space radio wave 
would permit signals received from over 100 miles distance using a 1000 
foot antenna to be considered “local signals” even though such places 
are clearly beyond the local market area of the primary transmitter. 

The distinction between local and distant signsla as used in the Com- 
mittee bill draws heavily on the FOC’s experience in defining what 
should be considered local signals, 

Local signals are signals received within the geographical market 
area to which a broadcaster directs his programming and which serves 
as the basis for his advertising revenues. When a copyright owner sells 
his work to a given broadcaster, he must assume that the work will be 
viewed within that broadcaster’s local market area: and the royalty 
which he charges will be based upon that assumption. However, neither 
he nor the broadcaster can contro] the retransmission of his work by 
a cable system to a distance area which would ordinarily constitute a 
separate market for his work. For this reason, the Committee has 
provided compensation to the copyright owner for signals retrans- 
mitted (secondarily transmitted) beyond the local market area. To 
define the term “local signals” by accepting either the 150 mile pro- 
pore! or the concept that any signal which can be received off the air 

y an antennna mounted atop a high tower would be purely arbitrary. 
It would be inconsistent with commercial practice in the broadcast 
and advertising industries. It would deny fair compensation to copy- 
right owners, and would place an unfair financial burden on cable 
systems located distant from urban areas. For this reason, the Com- 
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mittee has provided compensation to the copyright owner for signals 
retransmitted (secondary transmision) beyond the local market area. 

This bill goes a long way toward completing the revision of the 
copyright laws, but some work remains to be done. In particular, the 
Committee should go forward to complete its study and possibly to 
report legislation on the subject of performers’ rights. Also, the new 
but imminent problems which will inevitably stem from the secondary 
transmission of electronic communications across national bounndaries 
by cable, microwave and satellite must be anticipated and provided 
for in the very near future,—they are nearly upon us. The subject of 
design patents received some consideration during the hearings but 
was eliminated from the final bill since there was not sufficient time 
to review the subject fully. In addition, design patent would probably 
be more suited for inclusion in other legislation rather than in a copy- 
right revision bill. 

Grorce E. Danrenson. 
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VIEWS OF HON. JOSHUA EILBERG IN DISSENT TO 
COPYRIGHT LEGISLATION, SENATE 22, REPORTED 
FROM HOUSE JUDICIARY COMMITTEE, AUGUST 27, 


1976 
INTRODUCTION 


Recognizing the complexity of the subject of copyright revision and 
the long and careful labor of the Subcommittee on Courts, Civil Lib- 
erties and the Administration of Justice and its Chairman, Robert 
Kastenmeier of Wisconsin, I respectfully feel constrained, notwith- 
standing, to register my dissent to the provisions of Senate 22 govern- 
ing cable television copyright royalty payments. 

he Committee bill, Senate 22, in the nature of a substitute, acts to 
approve major changes in the Nation’s 67 year-old copyright law, 
which originated in 1909 prior to the development of radio, television, 
and cable television. The Senate already has passed its version of this 
copyright revision legislation which now has been pending before the 
Con, for more than a decade. 

y vote was the only ce ane voice in the full House Judiciary 
Committee’s 27-1 vote because of my opposition to the bill’s cable 
television provisions. 

Sections 111, 501, and 801 of S. 22, in the nature of a substitute, have 
as their purpose: 

(1) The imposition of a copyright royalty fee on the cable 
antenna function; 
(2) Authorizing a Copyright Royalty Commission to make 

adjustments in the rates (percentages) provided in Section 111 

(a) (2) (B) to reflect monetary inflation or deflation or changes 
in the average rates mere subscribers to maintain the real 
constant dollar level of the fee per subscriber; and 

(3) Treating a television station as a beneficial owner, if an 
infringement of a work he is licensed to transmit, occurs in his 
local service area, giving standing to sue to a primary transmitter 
(any broadcast station) whose transmission is altered and giving 
any broadcast station (AM, FM, TV) within whose local service 
area the secondary transmission occurs standing to sue. 


I 


I cannot concur in the cable television provisions of this bill which 
are discriminatory against the non-metropolitan areas with fewer 
television stations and in favor of the large metropolitan areas which 
have the benefit of the diversity of network and independent television 
stations and programs, 

I see no excuse with today’s technology to impose higher copyright 
fees on communities because of the accident of their location and the 
difficulties of securing satisfactory television reception from existing 
television stations, nor can I concur in a bill which discriminates 
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among the public solely on the basis of the kind of television reception 
device used (a master antenna of a CATV system or a conventional 
rooftop individual antenna). 

The basic concept of this proposed legislation is to impose copy- 
right liability only for the privilege of receiving and for the reception 
of “distant” signals. This concept implements the fundamental propo- 
sition that no copyright liability should attach for the reception and 
secondary transmission of “local” signals. Accordingly, every cable 
television system would pay a percentage of its gross revenue from 
basic cable televisian services as a copyright fee. 

However, as most Members will agree, once the payment for the 
privilege of receiving “distant” signals is accepted by cable television, 
the issue becomes then which signals are distant and what will be paid 
by a cable television system receiving and re-transmitting those sig- 
nals to its subscribers. 

“Local” signals, under the Federal Communications Commission’s 
Rules, have four different meanings depending on the size of the tele- 
vision market or local of the CATV system outside all television mar- 
kets. These various definitions have no relationship to actual reception 
of signals directly off-the-air. 

It is also worthy of note that the definitions of stations which are 
entitled to have their signals transmitted have been changed by the 
Federal Communications Commission from time to time and will 
almost certainly be changed again; whereas the Commission’s defini- 
tion as of April 15, 1976 governs under the bill. 

Further, it is well established that in many areas of the country 
many more television signals are available directly off-the-air than the 
“local” signals as defined by the FCC rules. Thus, it is clear that the 
Commission’s Rules on “local,” or “must carry,” signals are not based 
on signals that can be received directly off-the-air but rather are de- 
signed for communications policy and other administrative goals. 

These goals concern such matters as the exclusivity or nonduplica- 
tion of signals in accordance with priorities assigned according to 
signal strength. The adoption in this bill of the FCC definition in 
defining “local service area of a primary transmitter” is arbitrary ; 
it does not take into account what signals actually may be received 
directly off-the-air; and consequently ought not to be incorporated in 
this legislation. 

The conversion of the FCC Rules permitting television stations to 
insist on carriage into a definition of a local service area of a primary 
transmitter will result in signals receivable off-the-air being arbitrarily 
treated as distant signals, with copyright liability contrary to the 
stated concept of the bill. 

Further, the greatest impact for copyright payment would seem to 
fall on the very systems which were developed to provide satisfactory 
television reception service. They will pay three to four times the 
.00675 charge and as high as 38 percent for so-called distant signals 
which are locally available and received directly off-the-air. 

In my judgment, this bill should more realistically define a local and 
distant signal solely on the basis of whether it may be received directly 
off-the-air. Definitions and language similar to that used in treating 
the foreign broadcast stations in Section 111(c) (4) in terms of a dis- 
tance limitation of 150 miles or of the “direct interception of a free 
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space radio wave emitted” appear appropriate for the definition of a 
local signal. ; 

Cable television and related technology can provide the means for 
equalizing the television reception opportunity for all viewers. This 
capability corrects the limitation of the electronic spectrum to provide 
a minimum choice of signals for all citizens on an equal basis by what- 
ever means reception is secured. Copyright owners have greatly in- 
creased their earnings, because of wide dissemination made possible by 
television, and pay nothing for the benefits conferred upon them by the 
use of the public’s air waves. It is, therefore, appropriate for copyright 
owners equally to consider the interests of the television viewing pub- 
lic as consumers in return. 

To illustrate the scope of the differences in reception opportunity, 
some areas of the country today have as many as fourteen different 
television signals available while some areas have one receivable signal 
and a small area has none at all. 

Since modern technology can provide it, the Congress should, as a 
part of the copyright royalty fee assessed for the privilege of retrans- 
mitting distant signals, include a minimum complement of signals for 
which the .00675 fee required is paid. Such a complement might in- 
clude the three national networks, three independent, and one educa- 
tional station at a minimum, however received. 

A provision of this nature would avoid the current problem under 
this bill of the creation of second class television citizens because of 
copyright. Of course, this does not in any way impede the Federal 
Communications Commission, under present law, from granting or 
withholding authority for cable television systems to carry television 
broadcast signals. Such a provision would merely establish the price 
and leave the communications regulatory aspects for resolution by 
the appropriate committees of Congress and the Commission. 


II 


The use of a percentage of gross as the basis for cable television 
copyright payment rather than of a fixed sum, as was originally done 
for coin-operated phonorecords, was to provide a flexible return to 
the copyright owner tied to inflation, deflation or increased revenue 
of the cable television system from expanded service or increased sub- 
scriber rates. 

As a result there is no need to give the Copyright Royalty Commis- 
sion any jurisdiction to alter the rates (percentage) of cable televi- 
sion systems. If inflation occurs, the copyright owner’s revenues will 
increase, just as they will decrease if basic subscriber revenues decline. 

Using a percentage of basic subscriber revenues as the criteria of 
payment insures an equitable result. Likewise, if subscriber rates in- 
crease, the copyright owner’s revenues increase. Consequently, there 
is no reason or justification for the expense of proceedings before the 
Copyright Royalty Commission for adjusting cable television per- 
centage rates. ed 

Moreover, under the provisions of Section 801, the cable television 
subscriber is required to guarantee the copyright owner (via the cable 
television system and the Copyright Royalty Commission) protection 
against inflation or deflation based on today’s inflated dollar or on any 
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increase in subscriber rates—which have trailed behind the inflation 
of the past few years, particularly in Pennsylvania. Further, the Com- 
mission also is given authority to maintain the real constant dollar 
level of the royalty fee per subscriber. 

This potentially is a most unfair situation and one which will act to 
require the public to protect and to subsidize the copyright owner to 
its own detriment. 

In my judgment, Section 801(b) (2) (A) should be deleted from the 
bill. The Copyright Royalty Commission then should be confined 
to its proper and appropriate purpose, as set forth in this otherwise 
valuable, much-needed copyright revision legislation. 


JOSHUA EILBERG. 
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